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RAMESH NAIR  

This appeal is filed against order-in-Appeal No. AHM-EXCUS-002-

COMMR-038-13-14 dated 31.10.2013 passed by Commissioner of Central 

Excise-AHMEDABAD-II challenging the imposition of penalty under Rule 

209A of erstwhile Central Excise Rules, 1944. 

 

2. Shri Anand Nainawati, Learned Counsel appearing on behalf of the 

appellant at the outset submits that this penalty under Rule 209A was 

imposed vide impugned order in connection with confirmed demand of Rs. 

69,91,973/- against M/s Richardson and Cruddas  Limited. He submits that 

in the first round, the adjudicating authority has dropped the proceeding of 

show cause notice against which the Revenue had filed appeal only against 
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M/s Richardson and Cruddas Limited but no appeal was filed against the 

appellant then M/s Ahmedabad Electricity Company Ltd (now M/s Torrent 

Power Ltd). He has taken us to the records and appeal copy of the 

Revenue, and submits that though the prayer of  appeal seeks to impose 

penalty on the present appellant under 209A. However, the appellant was 

not made a respondent and no order was passed against the respondent by 

the Tribunal in said appeal. In the appeal filed by the Revenue against only 

M/s Richardson and Cruddas Limited remanded the matter, setting aside 

the impugned order. The adjudicating authority in de-novo adjudication, 

imposed the penalty of Rs. 17,50,000/- under Rule 209A of Central Excise 

Rules, 1944 upon the appellant.  

 

 

2.1 It is his submission that once, the earlier order dropped the 

proceedings against which the appeal was not filed against the present 

appellant, the first order in as much as dropping the proceeding of 

imposition of penalty under 209 A attained finality and after remand by the 

Tribunal in de-novo adjudication, the adjudicating authority had no legal 

right to re-open the case and impose a penalty. On this ground itself, the 

penalty imposed by the adjudicating authority in the impugned order is not 

sustainable. He placed reliance on the decision of Hon’ble Guajrat High 

court in the case of Krishna Cleaning Agency vs. Union of India 2016 (334) 

ELT 427 (Guj.). He alternatively submits that penalty under Rule 209A 

cannot be imposed on a company, as the same can be imposed only upon 

the natural person.  The ingredient for imposing penalty mentioned in Rule 

209 A can be made applicable only against a natural person not against a 

artificial entity such as company, for this reason also the penalty cannot be 

imposed.  
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3. Shri Ajay Kumar Samota, Learned Superintendent (AR) appearing on 

behalf of the Revenue reiterates the findings of the impugned order. 

 

4. On careful consideration of the submission made by both the sides 

and perusal of record, we find that in the first adjudication order, the entire 

proceeding of the show cause notice was dropped by the adjudicating 

authority, against which the Revenue filed appeal. Form the EA-5 of the 

appeal filed by the Revenue is Scanned below:-  
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From the above appeal memo, it is crystal clear that the Revenue has filed 

appeal only against M/s Richardson and Cruddas Limited and no name of 

the present appellant is appearing on the appeal memo. Obviously, when 

the appellant was not made a respondent in that appeal, the appeal was 

not filed against the present appellant and consequently, neither the 

appellant was put to notice nor the order passed by the Tribunal is in 

respect of the present appellant. Therefore, in absence of any appeal, 

against the present appellant, against the first order-in-original, the said 
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order-in-original as far as related to the present appellant has attained 

finality. Therefore, in the de-novo adjudication after remand by the 

Tribunal, the adjudicating authority had no locus standi or statutory power 

to impose penalty on the present appellant. Accordingly, the imposition of 

penalty under Rule 209 A in the impugned order against the appellant is 

absolutely illegal and incorrect.  

 

5. Hence, the impugned order to the extent imposing penalty on the 

appellant under 209 A is set aside. Appeal is allowed.   

(Pronounced in the open court on   13.08.2024) 
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