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SUBRAT KUMAR PANIGRAHI ... Appellant
Through: Mr. Sandeep Kumar Mahapatra
and Mr. Tribhuvan, Advs.

VErsus

HINDUSTAN PETROLEUM CORPORATION

LIMITEDANDORS .. Respondents
Through: Mr. Pavan Narang, Ms.
Priyanka Das, Ms. Nishat Nafisa Ahmed,
Ms. Aishwarya Chhabra, Mr. Himanshu
Sethi and Ms. Abhimohini, Advs.

CORAM:
HON'BLE MR. JUSTICE C. HARI SHANKAR
HON'BLE DR. JUSTICE SUDHIR KUMAR JAIN

JUDGMENT (ORAL)
% 23.10.2024

C.HARI SHANKAR,J

1. This appeal, under Clause 10 of the Letters Patent applicable to
this Court, orders dated 28 July 2021 and 6 August 2021, passed by
the learned Single Judge in WP (C) 4005/2020". During the course of
arguments, the challenge narrowed down to the order dated 6 August
2021, as would be explained hereinafter.

! Subrat Kumar Panigrahi v HPCL & ors
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Facts, and the challenge

2. The appellant joined the services of the Hindustan Petroleum
Corporation Ltd?, which stands arrayed as Respondents 1 to 3 in the
present appeal. As the appellant had not been communicated his
Annua Confidential Reports® for the years 1995 to 2015, he
approached this Court by way of WP (C) 2941/2019. In the counter-
affidavit filed by way of response to the writ petition, the respondent
disclosed the appellant’s ACRs to him. The appellant was aggrieved
by the gradings of “4” granted to him for the year 1996-1997 and the
grading of “3" is granted to him for the year 2018-2019. In accordance
with the liberty granted to the appellant by this Court while disposing
of WP (C) 2941/2019 on 17 January 2020, the appellant represented
against the aforesaid gradings of “4” for the year 1996-1997 and “3”
for the year 2018-2090. The representations were rejected by the
respondent vide orders dated 11 January 2020 and 27 January 2020.
The appellant, therefore, re-approached this Court by way of WP (C)
4005/2020, in which the impugned orders have come to be passed.

3. The applicable Guidelines issued by the respondent, governing
grant of gradingsin ACRs, stipulated thus:

Grading | Description Guidelines
1 Exceptional  Performance; | Far exceeds al individual
Rarely equalled goals'targets as set out in the

performance plan

Performs all job responsibilities far

2 "the respondent", hereinafter
3"ACRS" hereinafter
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above the requirement as specified in
the job description

2 Performance better than | Meets al and exceeds most individua
normally expected goalJtargets as set in the performance
plan

Performs al job responsibilities in
excess of the key requirements for the
job as specified in the job description
3 Normally expected | Meets al individual goals/targets set
performance, producing | in the performance plan

required results

Meets the overal standard and/or
expectations established for the job as
specified in the job description

4 Performance less than | Generdly meets individual
normally expected of the | goals/targets as set in the performance
position; not producing | plan

required results consistently

Does not meet the overall standard for
the job as specified in the job

description
5 Invariably poor | Does not meet most individual
performance goals/targets as set in the performance
plan

Does not meet job requirements

Performance demonstrates significant
weakness in most areas

Counselling and extensive training is
required; Individua performance
needs to be re-evauated within 6
months

Impugned Order dated 28 July 2021

4, The petitioner, in hiswrit petition,

(i) challenged the ACR grading of “3" granted to him for the
year 2018-2019, as well as the orders whereby his
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representation against the said grading was regected, and,
consequently, sought upgradation of his grading, for 2018-2019,
to“1”,

(i)  challenged the ACR grading of “4" granted to him for the
year 1990 6 April 1997, as well as the orders whereby he's
representation against the grading was reected, and,
consequently, sought upgradation of his grading, for 1996-1997,
to“1”,

(ili) sought constitution of review Departmental Promotion
Committees® to consider him for promotion to the next Salary
Grade C w.e.f. 1998 and 2004 respectively, and

(iv) sought modification of the Promotion List dated 19 June
2020 issued by the respondent and inclusion, therein, of his

name.

5. We may note, straightaway, that the appellant did not implead
any person who had been promoted by the DPCs w.e.f. 1998 and 2004
or any person who figure in the Promotion List dated 19 June 2020.
Without impleading such affected persons, prayers (iii) and (iv) could,
in any case, not have been granted. The petitioner, however, restricted
his relief, before the learned Single Judge as well as before us in
appeal, to the correctness of the gradings awarded to him. As such,

this issue does not survive further for consideration.

6. Before the learned Single Judge, learned Counsel for the
appellant submitted that he was restricting its challenge to the grading

4 DPCs
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of “3” awarded to him for the year 2018-2019, and was not pressing
the challenge against the grading of “4” awarded to him for the year
1996-1997. Thisis thus recorded, in para 2 of the judgment dated 28

July 2021

“2. At the outset, learned counsel for the petitioner would
submit that he shall confine the petitioner to challenge the Adverse
Performance Rating of ‘3’ for the year 2018-19. In other words, he
shall not press the prayer made with regard to his performance
rating for the year 1996-1997 and grant of promotion thereafter
including his prayer for retrospective promotion to Grade ‘C’ w.ef.
2004.”

7. Accordingly, the learned Single Judge, vide the first order under
appeal, dated 28 July 2021, adjudicated on the said challenge.

8.  Apart from referring to the judicial authorities on which the
appellant placed reliance, the judgment dated 28 July 2021 record the

rival contentions, and proceeds to reason thus:

“5.  According to the learned counsel for the petitioner, it is the
case of the respondents that the petitioner has either met al the
targets or exceeded the targets. Hence, there is no reason for the
petitioner to be rated as * 3'. He qualifies his submission to contend,
the said observation of the Reporting/Reviewing Officer cannot be
treated as only 'Good'. That apart, he also stated that the rating of
‘3 is actuated by mala fide on the part of the Management and in
fact, as the petitioner has filed this petition, he has been transferred
to a distant place like Mysore. He states, even the rgection of the
appeal of the petitioner is not in conformity with the observations
made by the Authorities in the ACR, as referred to above. Rather,
there is no reason for the Authorities to reject the appeal. He relies
upon the following judgments in support of his case that his
gradings should be upgraded.

6. On the other hand, Mr. Sachin Datta, learned Sr. Counsel
appearing for the respondents would contend that the learned
counsel for the petitioner has not drawn the attention of this Court
to page 65 of the paper book wherein under the heading "Key
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Areas where performance was not in line with targets’, the
following has been stated:-

“The officer could not complete the project (Revamping of
ETP) assigned to him during the year due to his lack of
involvement and initiatives. Delayed planning for execution
had made it to carry over for next year”

7. Mr. Datta states that in fact, the petitioner had not contested
any of the parameters of the ACRs, a reference of which has been
made above. Mr. Datta has aso drawn my attention to page 80,
which is an order rgjecting the appeal of the petitioner against his
performance rating, wherein the Authority, after due application of
mind, has rejected the appeal. He has read to me the decision of the
Authority on the grievance of the petitioner and decided to retain
the performance rating as '3 . In this regard, | may reproduce the
relevant decision of the Authority in the following manner:-

“Thisisin reference to the MERC grievance logged by you
and subsequent MERC meeting conducted to address the
grievance. In this regard, we wish to inform you that the
counter-signing authority has critically reviewed the MERC
recommendation, which is based on the inputs received
through personal interaction during MERC meeting and
review of HRD documents including comments by
Reporting Officer, Reviewing Officers and Moderation
Committee. Based on the same, it is observed and
commented as under:

Significant achievements namely; installation of access
control and CCTV, HSE reports in portal, etc., are recorded
in HRD documents and appropriate comments are recorded
by RO/RVO. 2. Assessment of KPIs was reviewed
objectively and on overal basis found in order. 3. It is
noted that majority of the KPIs were assessed as "Meeting
Target". 4. It is noted from HRD document that there are
certain key performance areas, were targets were not
achieved. For eg. Project on Revamping of ETP. 5.
Assessment and feedback by RO was duly acknowledged
and accepted by you as per HRD documents. 6. Assigned
Rating is commensurate with achievements and within the
"system-suggested Rating band”, which is based on the
assessment of KPIs. 7. Assigned Rating is reviewed
considering inter-se performance within the workgroup. In
view of the above, detailed review and deliberations on the
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merit of the case, it is advised that assigned Rating is in
order and is "retained".

8. In effect, it is the submission of Mr. Datta that the
observations made in the ACR, as sought to be highlighted by
learned counsel for the petitioner is totally misleading. It is a case
where the petitioner could not able to meet targets of the work
assigned to him. It is keeping in view this aspect also, the petitioner
has been rated as 'Good'. He also highlight page 30 of the counter
affidavit to state as to what process is evolved by the respondents
to carry out a performing rating of a particular officer. The relevant
paragraph is reproduced as under:-

"6. That, with regards to contents of Para 3(xi) and
(xii), it is  submitted that the  respective
Supervisor(s)/Reporting Officer(s) of the Petitioner had
highlighted the nonperformance of the Petitioner and the
areas of development/improvement plan of the performance
of the Petitioner but the Petitioner did not relent upon the
said advice which was reflected in the overall performance
output /rating of the Petitioner. Further, as far as the transfer
of the Petitioner is concerned, it is pertinent to highlight
here that as per the terms of employment of the Petitioner
and business exigencies of the Respondent Corporation, the
said transfer was affected, and the Petitioner, by adopting
deceitful tactics, is trying to mislead the Hon'ble Court by
hinting malice in the said transfer.”

0. Having heard the learned counsel for the parties, the only
issue, which arises for consideration is whether the performance
rating of the petitioner as '3' is justified or not. The submission of
the learned counsel for the petitioner is that in the ACR, it is the
observation of the Authorities that the petitioner has met al the
time lines of the work assigned to him and in fact for certain work,
he has exceeded the target. In other words, there is no reason for
the Authorities to give a performance rating of ‘3. Such a
submission, apparently, may not be correct for the reason that at
page 65, which is also part of the ACR, which | have reproduced
above, it is noted that the petitioner could not complete the project
of revamping of ETP because of which the project had to be
carried forward to the next year.

10.  That apart, | find that the respondent has also considered in
detail, the representation made by the petitioner with proper
application of mind, as is clear from the order itself. That apart, |
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find that there is a very fool proof system for assessing performance
of an Officer at different levels.

11.  That apart, the plea of the learned counsel for the petitioner
of mala fide may not be sustainable as the petitioner neither has
made the Reporting Officer/ Reviewing Officer or a higher officer
than them who accepts the performance rating as a party in this
petition. It is the case of the petitioner that the Reporting Officer
and Reviewing Officer have graded him as '3, which rating the
petitioner accepts. Hence, there cannot be any mala fide on the part
of the Reporting Officer/Reviewing Officer. Even the higher
authorities have not been made a party, hence the allegations
cannot be goneinto.

12.  On aspecific query to the learned counsel for the petitioner
that did the petitioner made an averment in the petition that he has
completed ETP project on time, no judtifiable answer is
forthcoming. In any case, it is the satisfaction of the authority
concerned, who actually supervise the work of the Officer, which is
relevant. It is the case of the respondents, that assigned rating is
reviewed considering inter se performance with the working group
and the rating has been retained after deliberations. The scope of
interference in the cases of ACR is very limited. In this regard, |
deem it appropriate to refer to the judgment of a Division Bench of
this Court in the case of Navin Kumar Garg v Union of India’,
wherein in paragraph 9 it was held as under:

“9. Being aggrieved by that speaking order, the
petitioner had, as stated above, filed the second Original
Application, which has also been considered by the
Tribunal. The Tribunal is entirely correct in its observation
in noting that in a matter, such as recording of ACRs of an
employee where a representation has been made
thereagainst and the orders have been passed thereon, there
is very little scope for interference by the Tribunal. The
same applies to us. We cannot substitute our views for those
of the reporting or of the reviewing authorities. In fact,
there is no occasion whatsoever, for arriving at any view
with regard to an officer inasmuch as we have no
knowledge about his working. The persons, who have
knowledge of his work, are the reporting and the reviewing
officers and they have to grade the officer concerned. In the
present case, the gradings were given in the first round
without communicating the downgrading to the officer. But
that lacuna had been set at rest by the Tribunal by virtue of

52012 SCC OnLine Del 1593
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its order dated 01.04.2011 by directing that the
representation of the petitioner in this regard be considered
by the competent authority. That has been done. The
representation has been considered and a speaking order
has been passed. The competent authority has decided to
maintain the original gradings given to the petitioner. There
isno material before us and there can be no materia before
us which would enable usto take a different view insofar as
the gradings are concerned. As regards the procedure to be
adopted after the passing of the order of the Tribunal dated
01.04.2011, we are clear that the competent authority,
having considered the representation in detail and having
passed a speaking order, has complied with the same. "

*kkkk*k

17. In view of my discussion above, | do not see any merit in
the writ petition. The sameis dismissed.”

9. The circumstances in which the subsequent order dated 6
August 2021, though illustrative of the magnanimity for which the
learned Single Judge who has passed the impugned orders is well
known, came to be passed, are somewhat disturbing. Despite the
specific statement of learned Counsel who had appeared on behalf of
the appellant before the learned Single Judge on 28 July 2021, that he
was restricting its case to the challenge to the grading of “3” awarded
for the year 2018-2019, and was not pressing the challenge to the
grading of “4” awarded for 1996-1997, the appellant proceeded to file
CM 24705/2021, alleging that no such submission had been made by
his Counsel on 28 July 2021 and, therefore, seeking to place the
chalenge to the grading of “4” awarded to the appellant for the year
1996-1997. The application was not signed by the learned Counsel
who had argued the matter on 28 July 2021, and was accompanied
only by an affidavit of the appellant. The learned Single Judge,

SignatureNot Verifedsopo,  ~ page9of2d
Digitalwgi,;n

By:AJIT KUMAR
Signing
Date:03.11-4024 20:17




2024 10HC : 5450-06

therefore, called upon learned Senior Counsel for the respondent, who
had appeared before him on 28 July 2021 — and who is now a learned
Sitting Judge of this Court — to vouchsafe regarding the proceedings
which had transpired on 28 July 2021. The learned Senior Counsel
confirmed that the learned Counsel for the appellant had in fact
confined his challenge to the grading of “3” awarded to the appellant
for the year 2018-2019.

10. Despite this, the learned Single Judge, displaying characteristic
fairness and magnanimity, condescended to hear the appellant even on
the challenge to the grading of “4” awarded for the year 1996-1997.
We, frankly speaking, might not have been inclined to be so generous.

Apropos the conduct of the appellant, we say no more.

11. The learned Single Judge proceeded to hold, unexceptionably,
that the challenge, by the appellant, to the grading of “4” awarded for
the year 1996-1997, as well as the prayers for convening of review
DPCs, were hit by delay and laches. Before us, Mr. Mahapatra did not
serioudy press for setting aside the judgment dated 6 August 2021,
which regjected the challenge to the grading of “4” awarded for the
year 1996-1997 and the prayers for convening review DPCs and
consequential reliefs as barred by delay and laches, and once again
restricted his challenge to the grading of “3” awarded to the appellant
for the year 2018-2019.
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12.  We, therefore, are only required to consider the chalenge, by
the appellant, to the grading of “3” awarded to the appellant for the
year 2018-2019.

Discussion and Findings

13. Having heard learned Counsel for both sides, and perused the
record, we are of the opinion that there is substance in the appellants
chalenge to the grading of “3" awarded to the appellant for the year
2018-2019. A reading of para 6 of the impugned judgment dated 28
July 2021 reveds that the respondent relied, to support the said
grading, on the following note made by the Reviewing Officer in the
appellant’s ACRs for the year 2018-2019, against the head “Key Areas

where performance was not in line with targets’:

“The officer could not complete the project (Revamping of ETP)
assigned to him during the year due to his lack of involvement and
initiatives. Delayed planning for execution had made it to carry
over for next year.”

14. Mr. Mahapatra took us through the comments made by the
Reporting Officer with respect to various objectives to be achieved by
the appellant during the year 2018-2019, as entered in the appellant’s

ACRs, and we deem it appropriate to reproduce them, in extenso:
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H1 (April to September)

Exceeded the target by achieving 96% HSE index over target of %3% which is 3% improvement over target and 2% improvement ower
histarical. The arget exceeded EEJE o overall improvement in statutory compliance and co of audit reco

H2 (October to March)

Exceeded the target by achieving 98.14 % HEE [ndex target in H2 over target of 93%, and it is 2% improvement over achieved %% in |Em|:cding Target
H1 period of the current year. Cumulatively 97.9% HEE index is achieved for the year over target of 54%, which is 3% improvement in |

historical as well as current year target, We excelled in achieving the HSE index as we have complied external safety audi

recommendations(OISDY) by 100% and all most all internal safety audit recommendations alse before set target date. The improved

Behavioural based safery | BES) culture of plant, cleanliness drive also sdded to achieve such excellence in HSE index parameters

Exceeding Target

Safety Conducting Fire Drills - |Nembers 1240 - 12 12 s
ghity |

HI (April to September)

medad the target tg_omdw.‘lmg 14 fire dnlls over atarget of 12, Owt of 14 dnills 2 dnlls were conducted in ofl-shift hours by -M.Qﬁling Target

engaging socurity staff and contract employees as per fire organization char:. The 14 fire drills are carried out by conducting mnlmLun

I fure dnill in each of 12 Fire Zones of plant.

H2 (October to March)

Exceeded the target by conducting 13 fire drills over ser target of 12 in H2 period. Cumulatively 27 fire drills were conducted in the Peeting Targer
vear ower & target of 24 Nos. Fire drills were conducted in |2 designated risk zones covering all ERDMF Scenario and OISD 144
Clause 13.2.50n funmg'm 'basls We have conducted 2 fire drills i off shift hours in H2 period to enhance safety preparedness of
security guards, The highest risk area of the plant i e. the filling shed was covered for fire drill oace in each and every quarter. The
preparedness of plant man and machinery were well appreciated by Gowt officials, mutual aid members and officials of Factory
Inspectorate of Haryana while wimessing the drill duning Ongsite DMP and time 1o time

Safery Mo of accidents & Thoumbers 00 o 0 4
Incident

Hi {April to Scptember)

MIL. By inable and exceedingly well mai of auto fire ﬁgmug system , increased awareness of workforce at plant, we Meeting Target
could achieve MIL accidents and incidents during the period under review, wrther no loss of working hours and no loss of property
achieved during this pericd which is exceedingly well performance considering the wast area of plant and maximum installed facilities
of Batadurgarh LPG plant

|H2 (October to March)

| By sustained and exceedingly well mai of fire fighting system, fire fi equipments, seurity manpower and | Meeting Target
secunly garetes, we chi ved NIL any cid or incident THROUGHO! E!T% \’Em Dunng the lasr monseon the
plant was waterlogged for 2 months but due to proper vigilance, any sort of health hazard was also avertsd,
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Competency Training: Live-Fire Numbers &0 4 2 L}
Enhancement Tmnm:'tu cover 100% ~
(nowof
HI (April to September)
Exceeded the nriﬂ nominated for LFT programme a [FSDMS, Baroda over rges of 4. The training was conducted on | Meeting T:
24-25 Augusi 20/ -Em e " i Tareet {\
H2 (October to March)
Exceeded the =4 mu—:mm in H2 (4-5th Feb 201 t-er oﬁ Exceeding T
- ll'ﬂ pum ww|m|w:._6w:‘m 9) target mm g Target
mﬁ:ﬂ g mwﬂmbﬂllinmmmu h--l;wlhu 3 yeari
:mﬂnﬁuwm‘m
Relisbility of Operations Ammm&upmwr Percentape 100.0 100% 100% B
& Services Safery equipments
mnmm
schedulespractices viz,
Fire engines, Stand by
engines, GMS, Fire
caringuishers eic
hcmlnsdibmm&
testing
HI (April to September)
Exceeded the aiyﬂmumndmmt addition of ESD and MCP to the mﬂngEﬁUmutnuﬂmemw Meeting Targe:
syunaﬂn! ERV-NM:W&# &l performance dunng real time rescue
mmm.; -lluhr m uring e °Tr':: adi All
system were fox dy o atuat various a Im
safety equipments like SRV, TRY. hmm\'amﬂlnmmcﬂhndmm
H2 (October to March)
m—hﬁ.i“ mﬂvmm‘?umn Ibulk LPG taskers rescue operations on 27,11 l!ﬁ:ﬂmﬁk\-‘ﬂlh Exending target
n w hebﬂmw safety equipments
sutn FF system and panel &dﬂuﬂlﬁmuw “hm“iaﬂlﬂwwaﬂ-t lBval'Wﬂ-m 4
replaced. All existing hydrant lines and FF equipments were mdwhdamw a$
llfﬂy!lmwsn\' TRV, Gauges, were venified and cal Mlnﬂumhllmdﬁmmmﬁd leplndunud
basis & cal lommuuﬁom1 signals during amy fault in the sysiem
Safery & sacurity Might Inspections: Twice |Numbers 240 12 12 6
e et Alakh
HI (April o September) 7
[Excesded the target by conducting 13 inspections over a target of 12 resulting in NIL secunity breach of theft. Meeting Target

H2 (October to March)

WmlwanoﬁmMmmmu—pﬁu
ulw-nlr'u
breach or Mulbnwwdurmu

cumulati' inspections carried | Meeting T
mdumm-:;-uuﬂmdmm e

Customer
Strategic Objectives Performance Unit of Measurement | Targets for the Year H1 Milestone (A pril- H2 Milestone (October- | Weightage
Eﬁm«u September) March)
Cost L h Mumb To ize 12 3 |To (] To ize 6 L
ke p ance recogmnize |2 person recorze ?uwnl lmﬂfn-iw ?um
nSt y &. Sachet employess [ contract emplayees / contract / contract
ementation: No.of workers/ truck crew and truck crew and | workers/ truck crew and
cors & workmen o i ﬂ]ﬂlﬂ:LFi‘lg x;wmi'nglbmﬂgn;hg i\;ﬂhﬁlll)b:;: I;unhlg
recognised q)aﬁums ce day © e
Republic day /Sachet Sache meetings. meetings
|I1HIII.I'IE’. |
HI (April to September)
by ra:unl:lng and swarding 16 wwu over target of 6 for in bl ing SACHET, | Meeting Target
BBSNII i the plant selecled officers, em) and comtract workmen. A]Immoed dun'ns '.I'Zn.dllde ndence
day 2018, F A persons awarded with ms.wwwmm uarters selecied among contract labourers and crew. 3

b;: participants were also awarded during Swachh Bharat Abhiyan in
tyain.

y 2018 while conducnng mmumwmm.l on Swachhta &

H2 (October to March)

triick erew and |9 contract wiere rewarded in this

‘week (4=10 march 2019). ‘2mn:uml:m were awarded on spot ar time af shop ﬂwd.url:g
employees were awarded on 03112018 for quiz competition during vigilance awareness week 2018,

Eamddlhﬂ.’ ruomin and rewarding 14 persons over a tanget of & during H2. Cumulatively 37 persons including 2
officers, 4 ot by - $ o workmen wvm‘:nunum[}“;nn."i
tmpkaes o zmmc;r;uMZMMveuﬂwgmu:mmn:feum;m:’4
fecurity st 'l'm‘fa and slogan competition uru3 ati
n&—n quiz on SOP. 2

Meeting Targei
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Customar Value Complaint resolution; | [hays Complaint resolution Complaint resolution Complaint resclution 1
imisati Resolution of Joi withm 30 days. within 30 days, within 30 days, .
from vendors &
Contractors - within 30
davs |

HI {April to September)

Exceeded the target by resolving the grievance of 2 wendors within 7 days of occurrence of grievance. The grievance was related 1o Ddeeting Targe! |
GST data uploading and the same was resolved in coordination with |5 depantment. The grievance redressal mechanism of plant was
also stremgthened by conducting | vendor meet on 11.09.2018 and 2 transporters meets on 25.04.2018 & 21.09. 2018,

H2 (October to March)

1 Nos Transporter meet (2% 10.18)and 2 Nos vendors mest/03 1118 & 25.02.19) was armanged during H2, Cumulatively 3 transports | Meeting Targe
meet and 3 vendors meet were arrangsd durng the year w strengthen grievance redressal mechanism and 1o minimize dake holders
grievance. During HZ we have received grievance of 2 contract workmen raised out of anomaly in their PF payment. The subject
contractor was called and in consultation with concerned PF department, the issue is resolved within 20 days of recording of grievance,
We have alse onganised EPF awareness camp on 0211 2018 in association with EPFO, Roltak where 4 long pending gnevances of
contract labourers was resolved by EPFO Enfercement officer and he forwarded 2 grievances for elosure,

Pracess
.Slrzhgh: Objectives Key Performance Unit of Measurement | Targets for the Year HI Milestone (A pril- HI Milestone (Oclober- |Weightage
Indicators Seplember) Mareh)
Capacity & Infrastrucrure |Execution of Safety Percmta@-,e Te Cowplete ETP Preparation of LPRand | Installation of ETP by |9
Aupmentation related major Rm'ggs as consiraction placement of PO March 2019
per approved MPCB plan |
HI {April to September)
Target exceeded as along with placement of purchase order for ETF (1 BO0DTE-C)=12101 )P0 placed and fabrication including Meeting Targed

erection completed for 850 meters of hydrant and sprinkler pipelines, LPR processed and Purchase Order for various sizes Gate Valves
in hydrant line starting from 300 NB to B0 NB placed with a total cost of Rs, 791393 to maintain the healthiness of hydrant system.

1|H2 {October to March)

i

Target exceeded. ETP installed and commissioned. Hydrant and sprinkler pipelines ad-measuring a total length of 1256 Meders replaced | Meesing Target

incurring an appx. expanditure of Rs 18.5 lakhs. Gate valve & NRV of various sizes ranging from 80 mm to 300 mm NB in by drant line
replaced with a tofal cost of Rs. 7.9 lakhs to better the healthiness of fire fAghting facilives. Intotal 3 projests completed over tanget of 2
and hence it must be treated as excesding targst.
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The daily safety checklist along with auto generated daily SCADA system , tele tale cock repor, GMS activation repor, Fire Meeting Targst
engine log book are reviewed and monitored on daily basis. The anomely in the system if pointed out in the reports are dealf with

immediaiely to ensure round the clock awto aperation of fire fighting system. The healthiness of ERV and associated equipment are also

maintainzd on daily basis. Maintaining safe workd al:rnusﬁm: with complets auto fire E%t_i!q% Facality m a hugs land area of 63 acres

with 57 deluge valves and maintaining Emergency Rescue Vehicle for handling enroute L accidents are additional tasks and it

was handled excellently through out the year. |

Learning and Growth
Stralngi:(}hje:‘t‘i‘uu -sz Performance Unit of Measurement Targets for the Year HI Milestone (April- H2 Milestone (October- | Weightage
Indicators Scptember) March)
Competency BES Implementation - Percentage 90.0 w0 0 4
Enhancement reflected thru
impravement in
lousekeeping, MR,
Safery & reduction in at-
risk behavicur -
evaluation thru BBS
[ndex
H1 {April to September)

| Enceeded the target by achisving $6% BES index over target of 30%. We hold monthly mne‘l.‘inss od‘s::hml.m;;nfl;a; and observer Meeting Target
commities and drscuss the data gaihered from feld theu our sachei observers ca improved bebavieur of employees. As a result of which
our BB index has gone up to 6%,

H2 (Qctober to March)

We have achieved 962 Behavioral based safity index during H2. Cumulatively wc]u;'; achisved BES Index of 96% for the year over |Excesding Target
target of 90% and historical of $4%. We repularly hold SACHET steering & observer tzam meeting and discuss to implement beter
behavioral safety far all staks holders. We have displayed SACHET and salety pamphlets for awareness of 8l and hence achieved such
encellent resull,

1

Competency Traiming: covering Percentage Ta cover maining for 42 | 10 training p s |10 training programmes |3
Enhancement Workmen, Drivers, employees, |50 contract | covering 200 participants [covering 172 participants
Contract workman, workers and 180 packed
Security stafl as per OISD truck crew as per OISD
154 once in a year 154 module.

| HI (April to September)
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Exceeded the targer by condicting 20 iraining proganmes covering 324 persons over target of 10 raining covering 200 ing Tarjget
persons. The significant irainng programmes are UMV rule 9Trl|lms thri IDTR. for packed truck crew on 26 to 28.09.18 covenng

126 drivers. Training on addiction free { Nadha Mukn ) life by Brahmakumans covening 65 trock drivers oa 18.08 2018, Training an
ERVMMIOH'EW&H covenng 26 pon- mansgement employess, Hose handimg and DCP Fire Extinguisher handling to contract
Safery checking of packed truck to all 23 secunty guards:

H2 (October to March) -

fed |I|e target by eonducting 22 training p covering 245 pemnl during H2 over mrFet ul'é!rmllnmtlm - [Meeting Target
W garscm The significant xmruni programmes Uesammrnn disnster
m 05.1 I! MV rule 9 raining on 04.10.18, EPF awareness programme on 02,1118, '5p=r.lm|150fnll mrrlmlsnf&urw
Response Veticle on 08.03.19 1o all el'q)lugrla. DCP operation, hose handling and cperation of Fire Engines & deluge Valves covering
all 30 security guards in 3 raming programmes in different months

Competency Project Shapath - SI:? Percentage [
® the location, Positon !
|

T achi s, To achieve average Toachieve average 1
0% v SQ gt 0 target of 68% 2 tarpet a5 70% 2

Profiling as Per 5Q,
We&llxy‘ls.ll'u}' briefings

& quarterly Safety
Commities meerngs

HI (April 10 Seplember)

Exceeded Use target by achieving average 70% S { Safery Quotient) score over target of 68% for all the non- mana t staff by Maeting Target
mmproving BES arget 10 96% from the ::uul of 93%  The Safety commitiee meeting, plani sachet meetings , vioural trainings
by Brabmakuemaris added 1o the soceess of exceeding the tarper

H2 (October to March)

Exceeded the target by achieving 76% 50 ( Quuotent) score over the target of 70% for all non-management stafl. Safery Exceeding Target
committes meetings were held on 28.11. 2018 &r‘;l}s 2019

Campeiency Effecnv:lurmwl#ﬂ.e MNumbers 40 2 2 1

Enhancement : Presentation on

Dg;s-' fery/M&R anch
r.r:] evary quarter by

HI (April to Seplember)
Excoeded the target by giving 3 presentations ower target of 2. One pre: newly : od SCADA and recording of data | Meeting Tapet

log is presented on 17 N TbDlB Prescatation to newly joined offices on wdnml:nmr{ PR preparation)) given on 23 08 2018 and on
ewly commissioned Fire Fighting Pumpseis d:llvm:dm 07.09.2018

H2 (October to March) lakh

Feedback Section (April - Seprember)

Discussed with Appraisee on (Date)

2022019

Significant Contributions (Min I Nos & Max 3 Nos of 512 characiers each)

The Officer has shown good affoms in mmproving the plast SOF boards ind updanng safery reports mely in portal He has entured the HSE index [@96% spaing 938

Odficer has ensured the Fire F Svmnuondclhm;ggl Officer has sctively conducted Eye camps, health check up and Brahamk amp for good

health and accident free life m

Performance Eab: Flan | Afier Di with A ppraisee) { Min | No & Max 5 Nos of 512 characters each)

[Tomr: 100% compliance except NPCB. in nature for all recommendations of OISDAMDSA/SSA/Security Audit in H2 ]

Training Plan Recommended

Behaviowral Feedback (512 characters)

[Tll: officer is disciplined and dependstile. Handles plamt operation during the absence of the plant manager. Needs to put maore mvolvement in team and pat more fforts in feld activities J

Appraisee Comments

| humbly place befmggn theat the achievement againat KPI on fire drill | ¢ itin of wn safety, healih check up, safety related projects, mnovation & process
improvement, BBS index, maining for self and shanng inwlndﬁ: un:mod lhﬂetuuge: but um:snr Feedback i i =I|c-wn 3 mesling trget My axceplional performance al LONLLPG to
bnn.lhﬂphniprmhbkﬁwO[SD:a&ty during Apr-May 2018 on safety p eTs may be and above 10 my set KPI

Owverall Feedback - Reviewing Officer

Officer is very sincere and responsible and hard worki M.lmﬂmgmd.lmlwml:danmshlp Keep cool in tense situation. Already got good exposure in the field of safety. Should be
nmh#m‘hﬂ:ﬁmcﬂuﬁddmLmaﬂ;“m = £ " [

15. It is apparent, from a bare glance at the above remarks of the
Reporting Officer of the appellant, for the year 2018-2019, that the
appellant either met, or exceeded, every target set for him during the
said year, under every head. Thefinal remark reads: “Exceeded all set
targets’. The “Overal Feedback of the Reviewing Officer”, in

conclusion, reads:
Verifiedson022 Page 16 of 24
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“Officer is very sincere and responsible and hard working.
Maintains good interpersonal relationship. Keeps cool in tense
situation. Already got good exposure in the field of safety. Should
be given higher responsibility in other field in LPG or any other
BU.”

16. Though it is true that is may be beyond our remit to afford any
gualitative evauation of the appellant, it would be myopic on our part
not to observe that the appellant appears, from a reading of the above
entries, to have been an officer of considerable calibre. In that view of
the matter, “Part B” of the “Performance & Development Review” of
the appellant for the year 2018-2019 makes for surprising reading, and
may be reproduced:

PERFORMANCE AND DEVELOPMENT REVIEW —PART B
2018-2019

Name: SUBRAT KUMAR | Employee No. 30067320
PANIGRAHI

Designation: Sr. Manager-Operations Curr  Designation: Sr.  Manger-
Locn: Bahadurgarh  LPG  Plant | Operations

(12121400) Curr. Locn: Bahadurgarh LPG Plant
Stream: 60 (12121400)
Stream: 60

F. ANNUAL PERFORMANCE REVIEW

Significant Contributions made during the year:

1. The officer has contributed his efforts significantly to complete the
installation of access control and CCTV to ensure the improvement in security
safety of plant.

2. The officer has carried out various updates of HSE reports in portal timely.

Key Areas where performance was not in linewith tar gets:

1. The officers could not complete the project (Revamping of ETP) assigned
to him during the year due to his lack of involvement and initiatives. Delayed
planning for execution had made it to carry over for next year.

General Behavioural Feedback

1. The officer is disciplined. He has taken care of plant operations in
absence of Plant Manager in addition to his own assigned jobs. The officer needs
to involve in team and field jobs for better performance of the plant. He needs to
share his knowledge and experience among other officers in team to improve his
learning and growth.

Appraisee Comments: | My sincere regards for recommending
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me for higher responshbilities as
mentioned in the overal feedback. |
confirm you Sir, | will take up higher
assignments with continued zeal and
dedication. | am thankful to my
supervisors for assigning me to LONI
LPG Plant before OISD visit and | feel
satisfied for meeting the expectation of
mgmt. by bringing the location
presentable on HSE parameters while
working in harmony with LONI LPG
plant team. Further | also excelled in al
my set KPI targets during the year.

Appraisee: 30067320 - SUBRAT KUMAR
PANIGRAHI
Appraiser: 31909370

17. We are conscious of our limitations in matters where ACR
gradings and remarks are under challenge. Judgments of the Supreme
Court advocate circumspection and restraint by the Court when
dealing with such challenges. Thisis chiefly because the performance
of the officer is best known to his colleagues and superiors, and not to
the Court, which has had no occasion to peruse the officia’s

performance, or assess his work.

18. There can, therefore, be no question of the Court gitting in
appeal over the decision of the Reporting or Reviewing Officers
apropos the remarks that they have chosen to enter in the ACRs of
officers under their supervision, or the grading that they have finaly
chosen to award. We are concerned, as are all courts exercising
certiorari jurisdiction, with the manner in which the respondents have

acted, rather than the ultimate outcome of their action.
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19. Viewed thus, a damaging entry in the ACR, which is contrary
not only to the entire record but to the earlier comments entered by the
very same officer, and is unsupported by any material whatsoever,
cannot be alowed to stand, as it would be manifestly arbitrary. A
reading of para 6 of the judgment dated 28 July 2021 of the learned
Single Judge reveals that this observation of the Reviewing Officer
was, in fact, the main defence of the respondent, to the challenge laid
by the appellant to the “3” grading.

20. Not only is the aforesaid remark in Part B of the appellant’s
ACR contrary to al the entries made by the Reporting Officer prior
thereto, which clearly note that the appellant had not only met, but in
fact often exceeded, the ETP targets; they are even contrary to the
Reviewing Officer’s own “ Overall Feedback”. It is one thing to say
that the Reviewing Officer is entitled to exercise his own subjective
assessment of the officer being assessed; it is altogether another to say
that the Reviewing Officer can enter starkly contradictory remarks in
the ACRs, with the adverse remark being opposed to al earlier entries
inthe ACRs. In a given case, such an action may smack of mala fides;
in this case, no such substantial case of mala fides has been made out
by the appellant and we, therefore, are spared the necessity of
travelling down that path. At the very least, however, the remarks by
the Reviewing Officer in Part B of the appellant’s ACRs, under the
head “Key Areas where performance was not in line with targets’ is
ex facie arbitrary and, therefore, infracts Articles 14 and 16 of the

Constitution of India
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21. Despite grant of opportunity, Mr. Pawan Narang, learned
Counsal for the respondents, is unable to provide any basis for the
afore-noted entry made by the Reviewing Authority in the
performance and development review of the appellant for the year
2018-2019. He ventured to suggest that, if the entire records of the
appellant were perused, some basis for the comment might be
forthcoming. We are not inclined to embark on any such roving
inquiry. Our remit is not to seek to justify, one way or the other, the
damaging remark entered by the Reviewing Officer. In view of the
preceding entries in the appellant’s ACRs, and the concluding remark
by the Reviewing Officer himself, the very least that was required was
some mention of the basis for such a discordant entry having been
entered by him in Part B of the ACRs. The Reviewing Officer has not
chosen to do so. Extrapolating, to the entries in the ACRs, the time-
honoured principle, enunciated by Krishna lyer J. in Mohinder Singh
Gill v Chief Election Commissioner®, that an order has to speak for
itself, the entries by the Reviewing Officers in the appellant’s ACRs
had to speak for themselves. Of course, the Reviewing Officer was not
required to adduce detailed reasons for his comments; however, for a
comment as discordant with the rest of the ACRs as that entered under
the head “Key Areas where performance was not in line with targets’,

some justification for the comment had to be forthcoming.

22. Mr. Narang has, however, sought to submit, firstly, that the
overall grading of “3” awarded to the appellant for the year 2018-

5(1978) 1 SCC 405
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2019 was in sync with the remarks entered in his ACRs even if the
damaging entry of the Reviewing Officer under the head “Key Areas
where performance was not in line with targets’ were to be ignored,
and, secondly, that the appellant had, in his “Appraisee Comments’
towards the end of Part B of the ACRs, not protested or objected to
the said remark, thereby indicating that he accepted its correctness.

23.  Weare not impressed by either contention.

24. Once the injurious entry by the Reviewing Officer in the
appellant’'s ACRs is found to be unsustainable and arbitrary, the
sequitur has necessarily to be a re-assessment by the Reviewing
Officer. As is apparent from the preceding entries made in the
appellant’'s ACR for the year 2018-2019, the appellant has been
uniformly graded as an “Excellent officer”, with the final
recommendations of the Reviewing Officer being that he should be
given higher responsibility. ETP targets had been noted not just to
have been met, but aso, often, exceeded by him. The entry by the
Reviewing Officer in Part B of the appellant’'s ACRs under the head
“Key Areas where performance was not in line with targets’ is,
therefore, obvioudy serioudy damaging to the appellant, and it
remains in the realm of conjecture as to the grading which would
ultimately have been accorded to him, were the said entry not to have
been present. We cannot, therefore, presume that the appellant would
still have been graded “3”, especialy as the final comment of the
Reporting Officer was that he had “exceeded all set targets’, which
was echoed by the Reviewing Officer (in Part A of the ACR), who in
Signature N Veri[igjw/zozz Page 21 of 24
Digitewg;%

By:AJIT KUMAR
Signing
Date:03.11-4024 20:17



2024 10HC : 5450-06

fact recommended that he deserved to be shouldered with higher
responsibilities.

25. Insofar asthe “Appraisee Comments’ in Part B of the ACRs are
concerned, they, quite obviously, cannot operate as estoppel against
the appellant challenging the injurious entry in Part B which preceded
it. There is neither an express, nor any implied, acceptance, by the
appellant of the said entry. In any event, it would be unthinkable to
hold that the appellant can be foreclosed from challenging the entry,

whatsoever the outcome of the challenge might be.

26. Reliance has also been placed, by the learned Single Judge, on
the decision of the appellate authority, to whom the appellant had
appealed against the grading of “3” awarded to him. There is no
notice, however, by the appellate authority, of the apparent
discordance between the entry in Part B of the appellant’'s ACR and
the preceding entries in Part A, including the entry by the Reviewing
Authority himself, recommending that the appellant be given higher
responsibilities in view of his capability. The order of the appellate
authority cannot, therefore, in our considered opinion, eradicate the
effect of the injurious entry by the Reviewing Officer in Part B of the
appellant’'s ACRs. Even otherwise, in our opinion, so fatal, to the
integrity of the appellant’'s ACR, is the discordant entry by the Review
Officer in Part B thereof, that an apparently reasoned appellate order

cannot infuse it with life.
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Conclusion

27. Resultantly, inasmuch as the comment by the Reviewing
Officer in Part B of the appellant’'s ACR for 2018-2019 under the head
“Key Areas where performance was not in line with targets’ cannot
sustain the scrutiny of law, the said entry, as well as the grading of “3”
granted to the appellant for the year 2018-2019, awarded consequent
thereto, are also quashed and set aside.

28. Part B of the appellant’'s ACRs for the year 2018-2019 is,
therefore, directed to be rewritten, and a fresh grading granted to the
appellant, within a period of four weeks from today.

29. Though we express our dissatisfaction about the manner in
which the Reviewing Officer has conducted himself in the present
matter and had made the aforesaid entry in the appellant’s
performance and development review, we refrain from making any
further comments in the order as the said officer has not been

impleaded personally as a party in the present case.

30. Observations contained in this judgment are only intended to
address the challenge, by the appellant, to the grading of “3” awarded
to him in his ACRs for the year 2018-2019. They are not intended to
represent any opinion, by us, on the appellant’s performance, or the
grading to which he may ultimately be entitled. The respondent would
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objectively re-assess the appellant, but in accordance with law, and
keeping in mind his overall performance, and the entries in Part A of
hisACRs.

31. The impugned order dated 28 July 2021 is, therefore, quashed
and set aside.

32. Inasmuch as Mr. Mahapatra restricted his case to the grading of
“3" awarded to the appellant for the year 2018-2019, the order dated 6
August 2021, insofar as it reects the appellant’s challenge to the
grading of “4” awarded for the year 1996-1997, remains undisturbed.

33. WP (C) 4005/2020 filed before the learned Single Judge, as
well as the present appeal, stand allowed to the aforesaid extent.

C. HARI SHANKAR, J.

DR. SUDHIR KUMAR JAIN, J.
OCTOBER 23, 2024/dsn
Click here to check corrigendum, if any
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