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BEFORE THE BANGALORE URBAN II ADDITIONAL
DISTRICT CONSUMER DISPUTES REDRESSAL COMMISSION,
SHATTHINAGAR-, BANGALORE - 560027 -

DATED TI-IIS THE Oﬂl-"h DAY OF JUNE 2024
CONSUMER COMPLAINT NO. 321 /2023

PRESENT‘

SRI1 VIJAYKUMAR M. PAWALE B.A., LL B., (Spl}., " PRESI’DENT
SMT. V ANURADI-IA B.A.,LLB., - .. MEMBER
KUM RENUKADEVI DESHPANDE B. Com., LL.B., [Spl) «s «»« MEMBER

COMPLAI MNT

'Mr.Mukesh.M., _

Aged about 43 y€ars,

Son of Mr.Muthu.K.,

Residing at No.38, 31‘d Main Road,
Bharathi Layout, DRC Post,
Bengaluru ~ 560 029,

(Represented by .Mr'.George‘ Joseph; Advocate)
s PR s .:;: . V/S

A

OPPOSITE PARTY;

The General Manager,

Street 1522, -

Carmelaram Road, Carmelaram,.
Hadosiddapura, Chikkakannalli,
! Near RGA Tech Park,
‘ ~ Bengaluru - 560 035. ~

(OP is Ex—Parte)
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By SRLVIJAYKUMAR.M.PAWALE, PRESIDENT:

//JUDGMENT/ /

1. Thisisa compléjnt filed by the qorﬁpla.inant under
Section 35 of the Coﬁsuﬁier' Pro‘__ceétion Act, 2019
against the opposite party (herein after referred to as

© OP) seeking order directing OPto pay Rs.2,86,341/- as
compensation towards: damage suffered due to \
negligent act of OP and to pay Rs.1,00,000/- as
compensation towards mental agony suffered and cost
of the litigation and also to grant such other equitable

remedies as this Commission deems fit.

2. The facts averred in the complaint in brief are as

under:

OP is a well-known restaurant offering a wide
variety of food options, extensive outdoor and indoor

seating facility and valet parking.

3. The complainant is 1_;:he registered owner of vehicle
bearing No.KAOSMX4321 (TATA NEXON ZX+Car) has
purchased on 11.05.2018. The complainant along
with his family and friends visited OP restaurant on
04.09.2022 at about 8.30 P.M and had availed OP’s

service.  When the complainant reached OP’s
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restaurant premises, OP’s staff asked complainant’s
Car key for its valet parking and the complainant had
" handed over the key to the staff. At around 10.30 PM
after completing dinner, the complainant came to the
reception and handed over the slip of valet parking for
the delivery of his Car. It Was raining and the
complamant had waited there more than an hour for
the dehvery of the Car. At around 11 30 PM the
representatlve of the valet parkmg came and mformed
the complamant that the vehtcle had stalled in the
mlddle of the road smce rain water entered into the
Car - 1nclud1ng - engme po‘ruon Compla.mant
1mmed1ate1y reached near the Car and 1nspected it
and the complolnant found that the Car was damaged
due to 1mproper parklng “and neghgent driving
through the water, The staff of the OP committed
seriou's: 'n'egligenee in 'ope'hi'ng the -door of the car,
Whﬂe the water stagnation was till the mirror level of
the Car and the sta.ff tried to drrve ‘the same through
the water stagnahon damagmg the engme of the Car.
Therefore the complaunant suffered huge loss due to

the neghgent actrons of staﬁ' of OP

Further in the complaint it is stated that the

complainant made enquiry about the parking place,
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and it was understood that the OP had p-arke.d the C.ar' _
under nearby flyover which is not suitable. for vehicle
parking. The OP and - its -staff - de-frauded'. the -
complainant while parkmg Car in an. improper way
and place with the pretext that it was a valet parking
provided by the OP.

Further in the complamt 1t is stated that the OP
and its staff adm1tted thelr neghgence then 1tse}f and
assured that the dlfference- amoun-t of the actu_al loss”
and the damages grahted by the Irishfahce Company
will be given to the complamant The insurance
Company had assessed the veh1cle as totally
damaged and it was further assessed that
Rs.9,45, 341 /- is the actual damage and 1nsurance
company granted an amount of Rs.6,94 000/ to the
complamant as damages __ An | amount of
Rs.2,51,341/- bemg the dlffeurentlal amount is due
to the complainant by the OP as damages The OP
assured to the complamant that it shall make good
the loss that the complainant suffered.  The
complainant made several commun1cat10ns ‘over
phone. and email to the OP for payment of damages
suffered but the OP did not pay anything as offered.
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6. Further, in -the complaint .i't' is stated that the
complainant had sj:p"ézvl_t-- additional costs of
Rs.5,000/- towards | towing charges and
Rs.15,000/- towards :insuran&:e claims ha-n-dling
charges and Rs.lS,OOO_JIr towards repair estimation
charges.The complainant served legal notice dated
14.03.2023 demanding the damage sustained by the
complainant due to the ne_gligeilt act of the OP within
15 days of the receipt of the said notice. The notice
was received by OP on 24.03.2023, but the OPhas
not bothered to make payment of the daméges
claimed therein to the complainant within the
stipulated time. Hence, the complainant has filed the
present 'complaint | against OP as prayed in the

complaint.

7. After registering the complainant’s complaint,
notice was issued to the OP. Though the noticeof the
complajhant’s complainf issued by this Commission
served upon OP, but OP did not appear before this

Commission and hence OP is placed Ex-parte.

8. To prove his case, the complainant has filed
affidavit evidence and got marked documents Ex.P1

to P14. Heard éral_ arguments from Advocate for the

Oy
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complainant. We ‘have perused the entire ‘records
including citation subnjifted by the Advocate for the
complainant i.e., case feported m (2020) 2 Supreme
Court Cases 224 (Taj Mahal Hotel vs. United India

Insurance Company Limited and Others).
9. The points that anse for e_ur consideration and
determination are as under:

1. Whether the complainant proves that
there is a deficiency of service on the
part of the OP? -

2. What order?
.10. Answers to the aboxie said points are as under;
POINT NO.1: In the Affirmative;
POINT NO.2: As per final order for the followmg,
RE A SON s

11. POINT NO.1:- The complamant to substantiate

his case filed éfﬁdaw-t' evidence wherein he stated
more or less as stated in the complaint and produced

14 documents which are marked as Ex.P1 to P14.

12, At the outset, it 1s to be noted that the OP by

remaining absent before this Commlssmn even after

service of compla.mant s co_mplamt notice serv.ed

b
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upon him have irnpliedly admitted the complainant’s

case. Furthermore, the 'eomplainant’s case - is also

corroborated by 'doeuméntarj evidence Ex.Pl to P14
- which are admittedly remained unchallenged.

13. Ex.Pl is the | copy of the compliant dated

© 07.09.2022 submitted to PSI of Bellandur Police
Statiori Bengaluru' whrch corroborates the fact that
the complamant had wsﬂ:ed the OPs restaurant
along with his famlly members on 04 09 2022 durlng
at around 8. 30 pm in h1s Car bearmg Reg No.KA 05
MX 4321 and complamant has handed over the key
of the sald Car to valet parkmg attendant of OP and
who had gwen valet parkmg slip to the complainant
and said Car was damaged due to the neghgent act of
the OP’s staff and OP’s concerned where assured to
the compla:lnant to glve.expenses for repair of the Car
and subsequently assured to give differential amount
which remains after paymer_lt | byinsurance company
of the Car. Ex.P2 is copy of e-mail dated 06.09.2022
sent to 'comp-iajnant ' by OP intimating to the
compla.tnant that OP will pay part of the costs, if
there is any gap between the claims and costs. Ex P3
is the copies of pho_togrsphs.of the complainant’s Car.
EXP4 is copy of Legal Notice dated 14.03.2023 sent

Gy,
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to OP.. ExXP5 & P6 1s ‘postal receipt and
acknowledgment.  Ex.P7 is the copy of e-mail dated
07.10.2023 sent by OP.by way of reply to legal notice
Ex.P4 wherein it is stated that OP is ready to pay part
of the costs, if there is any gap between the claims
and costs of repair of the Car. Ex.P8 is the copy of
the Repa1r Estimate furnlshed by Adlshaku Cars-
TATA Motors Serwce Centre wh1ch ShOWS that
estlmatedl_cost for repa1r >0f tl}e -cor_n_plamant s Car
was Rs.9,45,341/-. Ex.P9is copy of ._Remititance
Advice which show that Rs.2,69,000/- given to
c_emplainant by Ineurance Company & Ex.P10 is the
 copy of cheque dated 03.10.2023 for Rs.4,25,000/- in
favour of Indusind Bank for ma'king _payment' to
| complainant fhrough RT-GS" Ex P9 & PlO discloses
that amount of Rs.6, 94 000/- is pald by Insurance
Company to the complas.nant Ex.P11 is copy smart
R.C. of the compla.lna.nts Car Ex. P12 is the copy of
Final Survey Report perta.l_mn_g to the complainant’s
Car. Ex.P13& Pi4 di'sc’loee's th':at the eomplainant
has spent Rs.30 030/ towards towmg charges and

insurance claim handhng charges ete.

14.. In a case repor"ted; in (2020} 2 Supreme Court
Cases 224 (Taj Mahal Hotel vs. United India

W
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Insurance Company Limited and Others) which is
relied on by Advocate for complamant Hon'ble

Supreme Court held as under:

“Consumer Protection - Services -
Entertajnment, Leisure, Tourism and Sports
Services - Liability of hotels for theft or loss
of vehicles of guests-Prima facie liability rule
i.e., wherein innkeeper is presumed to be
liable for loss or damage to vehicle of his
guest, but can exclude his liability by
proving that loss did not occur due to any
fault or negligence on h1s part, as opposed
to Common law rule/strict liability : rule
wherein innkeeper is treated as an insurer
and made  responsible regardless of
presence: or absénce of negllgence on: hlS
part ~ Apphcab111ty of | N |

© _ Held, hotel-owner cannot contract out
of 11ab111ty for its neghgence or ‘that of its
servants in respect of a vehicle of its guest
in any circumstances and once possession
of vehicle is handed to hotel staff or valet,
there is an implied contractual obligation to
return vehicle in a safe condition’ upon
direction of owner — However, it would not
be proper to impose a standard of strict
liability upon hotel owners i.e., hotel cannot
be made strictly liable for safety of vehicles,
in all situations without proof of negligence
on its part — Thus, held, in cases where

- C],m
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such a bailment relationship 1s found to
exist between hotel and its guest, prima.
facie liability rule should be. applied in
rerspect of vehicles so bailed td the hotel -
Contract Act, 1872-Ss.148 to’ 154 — Tort
Law — Neghgence — Non derogable duties —
Contract and Specﬂ'lc : Rel1ef-Spec1flc
Contracts — Bailment — Baﬂee 8 R1ghts and
Liabilities - Entertaunment Amusement
Leisure and Sports — Facilities / Safety /
Accidents /- 'Oc¢upier’_s-_ 'Li.abil.ity_; -/
Neghgence B :

C. Contract and Spemﬁc Relief -
Contract Act, 1872 - Ss. 148 to 154 -
Existence of bailmerit relationship between
a guest who parks his vehicle {in the hotel
and hotel — Degree of control exercised by
prospective bailee over property — Relevance
of , for determining existence of such
relationship-Giving of custody or possession
of vehicle and mere parking of the vehicle in
a parking space or. facility — Distinguished
between — Held, the laws of bailment apply
where custody or possession of the vehicle
is purposefully handed over to the hotel (as
is the case with valet parking) — However,
but where a person is merely allowed to
park his car in a parking space or fac111ty,
there is only a: licensor - licensee
relationship and laws of bailment/prima
facie liability rule cannot be applied.

Qg

.
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*-_H'eld, in.a situation where hotel actively
undertakes to park vehicle for the owner,
“keep it in safe custody and return it upon
presentatlon of a parking slip in a manner
such that parking :of vehicle is beyond
control of the owner, a contract of bailment
exists —~ Thus, hotel would be liable as a
bailee for returning vehicle in the condition
in which it was delivered”.

| 15.  So, .lookiﬁg. to facts and eireumefances of the
complamant s case and evidence on record which has
not been demed by OP by prov1d1ng contrary ewdence
by remammg Exparte and also the prmc1p1es stated
in the above referred dec1s1on we are of the
considered oplmon that there is a def1c1ency of
service on the part of the OPsince -O_P has not paid
the amount to ‘the complainant which OP was
assured to pay him. Hence, point No.l is answered

in the affirmative.

16. POIN'_I_" NO.2: iThe 'cohlplainant has sought
relief stating that OP be directed to pay
Rs.2,86,341/- and  Rs.1,00,000/-  towards
compensation towards the damages suffered,mental
agonyand cost of 1,itig_afion. However, looking to facts

and circumstances of the case it appears that
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seeking compensation of .Rs.:l_;f)0,00(}/ N by the.
complainant from OP towards ;'m'e_-ntal_ agony is
exofbitant and. b&is'éle:_ss-. _ H:encé, we are of the
considered Viewl th_ai 1t would méef ends o.f justice if
OP is directed to pay Rs.2,86,341/- along with
interest @ 6% pa from the date of recéiﬁt of legal
notice i.e., 24032023 t111 realizafion and
Rs.10,000/- towards ‘mental agony and cost of
litigation to the complafi'nant."ln view of answer on
'poi.n.t N_o.i and fo.f the fc}rego_ing reasons the
complairiant’s -éomplaiﬁfhaé :to' be allowed partly. In
the result, we proceed to pasé the folldwirig: |
-  ORDER
The complainant’s complaint filed under
Section 35 of the C(;nsum'er Protection Act,
2019 is partly allowed. -
OP is directed to Rs.2,86,341/- .(RUp-e.é-s '
Two Lakhs Eighty W Six Thou_sand Three
Hundred Forty One only) to the _'complaihant '
-a-_long with interest @ 6% .p.o.a. ffom the _-d_até
of receipt of legal notice i.c., 24.03.2023 till
realization. | '
\Fu_ljther, OP is - also directed to pay
Rs.10,000/- (Rupees Ten Thousand only)

Qo
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towards mental agony and cost of litigation
to the cozhplain.aﬁt.
OP shall -c.(jmply with the above said order
within 45 days from the date of this order,
failing which OP shall pay interest @ 12%
p.a. on _afno.unt. of Rs.2,86,341/- (Rupees
Two Lakhs Eighty. Six Thousand Three
Hundred Forty One only) to the complainant
till reahzatmn
| Supply free copy of thlS order to. both
parties.
- Return spare ‘copies of the pleadmg and |

evidence to the complamant

(Dictated to the’ Steniographer, typed by her
directly on computer, and then corrected, signed
and then pronounced by the open Commission on
this the 04t day of JUNE, 2024}, :

(RENU E-l%%%lﬁmnm (v. ANUHA) (VIJAYKUMAR.M.PAWALE)
 MEMBER MEMBER PRESIDENT
/ /ANNEXURE/ / 5 v

Wltness examined for the eomplamant’s s:de

Mr. Mukesh M, who bemg the complainant has filed
his afﬁdawt
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List of .docu:ﬁents filed by the cdmp' lainant:

1.

‘:‘-390.“]9‘01':'}'9’!9

e

Ex.P1: Copy of the eompla::nt before the police
dated 07.09.2022, ’

Ex.P2: Copy of the e-mail

Ex.P3: Photographs of the car, :

Ex.P4: Copy of the Legal Notice dated 14. 03 2023,

. Ex.P58& P6: Postal Receipt & Acknowledgement

Ex.P7: Copy of the e-mail,

Ex.P8: Copy of the Repair Estimate,

Ex.P9: Copy of Remittance Advice,
Ex.P10: Copy of the cheque dated 03.10. 2022
Ex.P11: Copy of Certificate of Registration,

. Ex.P12: Copy of (Fin&l) Survey Report,
. Ex.P13: Copy of Tax Invoice 30.09. 2022
. Ex.P14: Copy of Invmce No 23092022

Witness exammed on behalf of the Oppomte Party

;-.-NH'_f

List of documents filed by the Opposite Party:

4
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{RENUKADEVI DE%AM (V ANURADHA] (VIJAYKUMAR.M.PAWALE)

MEMBER MEMBER - | PRESIDENT



