THE HON’BLE THE CHIEF JUSTICE ALOK ARADHE

ARBITRATION APPLICATION Nos.221 of 2023 and 32 of 2024

COMMON ORDER:

Ms. D.Neeharika Reddy, learned counsel for the
applicant.

Mr. V.Ravinder Rao, learned Senior Counsel
representing Ms. Sunita Nawandar, learned counsel for the

respondent.

2. By means of these applications under Section 11(6) of
the Arbitration and Conciliation Act, 1996 (hereinafter
referred to as ‘the Act’), the applicant seeks appointment of

an arbitrator.

3. Facts giving rise to filing of these applications briefly
stated are that the applicant is a Partnership Firm
registered under the provisions of the Partnership Act,
1932. The applicant is engaged in the business of
construction works and executes contracts for civil
engineering works. The respondent is a Private Limited

company and is engaged in the business of procuring civil



engineering works by tendering with Public Works
Department. The respondent gets the work executed by
engaging specialists in the field by engaging the sub

contractor.

4. The case of the applicant is that the respondent has
engaged the applicant as sub-contractor by executing sub-
contract agreement for 9 out of 10 works. It is the case of
the applicant that in respect of Telugu Ganga Project
awarded by the erstwhile Government of Andhra Pradesh,
the sub-contract between the parties can be inferred from
the correspondence and business communication. As per
the averments made in the applications, sub-contract
agreements in respect of works in question were executed

on 31 of October, 2011 between the parties.

5. Clause 12 of the aforesaid agreements executed
between the parties contains the arbitration clause. The
dispute had arisen between the parties. The applicant sent a
legal notice dated 05.05.2022 by which a sums of

Rs.27,43,08,423/- and Rs.23,56,78,115/- were demanded.



The respondent submitted a reply on 08.05.2022 in which

claim of the applicant was denied.

0. The applicant thereupon sent a notice dated
14.06.2022 seeking appointment of an arbitrator. However,
the respondent did not agree for appointment of arbitrator.

Hence, these applications.

7. Learned counsel for the applicant submitted that the
respondent is the signatory to the agreements dated
03.10.2011 and the issue of validity of the arbitration
agreement can be examined by the arbitrator under Section
16 of the Act. It is further submitted that the contention
that the agreement is forged and fabricated is an
afterthought by the respondent. It is contended that the
issue with regard to validity and existence of an arbitration

agreement be referred for adjudication by the arbitrator.

8. On the other hand, learned Senior Counsel for the
respondent submitted that this Court proceeding under
Section 11(6) of the Act is prima facie required to satisfy

itself with regard to existence of arbitration clause. While



inviting the attention of this Court to the admitted
agreement and the agreements in the instant applications, it
is pointed out that the agreements in the instant
applications have been written on the same stamp paper in
which agreement dated 03.10.2011 which is subject matter
of Arbitration Application No.217 of 2023 in which
arbitrator has already been appointed, has been written. It
is further submitted that first three pages of the agreements
do not contain the signature of the parties and therefore, in
the absence of prima facie material to establish the
existence of an arbitration clause, the reference cannot be

made to arbitration.

0. I have considered the rival submissions and perused

the record.

10. Section 7 of the Act defines arbitration agreement to
mean an agreement by the parties to submit to arbitration
all or certain disputes which have arisen or which may arise
between them in respect of a defined legal relationship,

whether contractual or not. In Vidya Drolia vs. Durga



Trading Corporation! the Supreme Court has held as

under:

“21. The term “agreement” is not defined in the
Arbitration Act, albeit it is defined in Section 10 of the
Contract Act, 1872 (for short “the Contract Act’),
[“10. What agreements are contracts.—All
agreements are contracts if they are made by the free
consent of parties competent to contract, for a lawful
consideration and with a lawful object, and are not
hereby expressly declared to be void. Nothing herein
contained shall affect any law in force in India, and not
hereby expressly repealed, by which any contract is
required to be made in writing or in the presence of
witnesses, or any law relating to the registration of
documents.”] as contracts made by free consent of
parties competent to contract, for a lawful
consideration and with a lawful object, and are not
thereby expressly declared to be void. Section 10 of the
Contract Act also stipulates that aforesaid
requirements shall not affect any law in force in India
(and not expressly repealed) by which a contract is
required to be made in writing, in presence of witnesses
or any law relating to registration of documents. Thus,
an arbitration agreement should satisfy the mandate of
Section 10 of the Contract Act, in addition to satisfying
other requirements stipulated in Section 7 of the
Arbitration Act.

22. Sections 12 to 18 of the Contract Act state when
a person can be said to be of a sound mind for the

purpose of contracting and define the expressions
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“consent”, “free consent”, “coercion”, “undue influence”,
“fraud” and “misrepresentation”. Sections 19 to 23
relate to voidability of agreements, the power to set
aside contracts induced by undue influence, when both
the parties are under mistake as to a matter of fact,
effect of a mistake as to the law, effect of a mistake by
one party as to a matter of fact and what
considerations and objects are lawful and unlawful.
Sections 24 to 30 relate to void contracts and Sections
26 and 27 therein state that agreements in restraint of
marriage and agreements in restraint of trade,
respectively are void, albeit Exception (1) to Section 27
saves agreements for not carrying out the business of
which goodwill is sold. Section 28 of the Contract Act
states that agreements in restraint of legal proceedings
are void, but Exception (1) specifically saves contracts
by which two or more persons agree that any dispute,
or one which may arise between them, in respect of any
subject or class of subjects shall be referred to
arbitration.

23. Arbitration agreement must satisfy the objective
mandates of the law of contract to qualify as an
agreement. Clauses (g) and (h) of Section 2 of the
Contract Act state that an agreement not enforceable in
law is void and an agreement enforceable in law is a
contract. As a sequitur, it follows that an arbitration
agreement that is not enforceable in law is void and not
legally valid.

24. Sub-section (1) of Section 7 of the Arbitration
Act ordains that the arbitration agreement should be in
respect of disputes arising from a defined legal
relationship, whether contractual or not. The

expression “legal relationship”, again not defined in the



Arbitration Act, means a relationship which gives rise
to legal obligations and duties and, therefore, confers a
right. These rights may be contractual or even non-
contractual. [Legal relationship will be normally
followed by certain immediate or remote consequences
in the form of action or non-action by the judicial and
executive agents of the society as distinct from purely
private affairs or other events which have nothing to do
with law. Legal relationship exists in every situation
that is or may be procedurally asserted for a
declaration or denial of a right or for imposition of a
sanction or any other purpose within the scope of
adjudicative action. In actual practice, objection
regarding defined legal relationship is seldom raised
and tested.] Non-contractual disputes would require a
separate or submission arbitration agreement based on
the cause of action arising in tort, restitution, breach of
statutory duty or some other non-contractual cause of
action. [Russell on Arbitration, 24th Edn., Statutory
Definition, Non-Contractual Claims, Para 2-004.]

25. Sub-section (2) of Section 7 is of some
importance as it states that an arbitration clause may
be in the form of a separate agreement or form a part of
the underlying or another contract. Sub-section (3) of
Section 7 of the Arbitration Act states that the
arbitration agreement shall be in writing, that is, the
agreement should be evidenced in writing. By sub-
section (4) the term “arbitration agreement in writing”
would include any agreement by exchange of letters,
telegrams, electronic mails or communications which
provide a record of the agreement or exchange of
statements of claim and defence in which one party

claims the existence of the agreement and the other



party does not deny it. Sub-section (5) of Section 7
states that reference in a contract to a document
containing an arbitration clause would constitute a
valid arbitration agreement if the contract is in writing
and reference is made to the arbitration clause that

forms a part of the contract.”

11. The Court while exercising the jurisdiction under
Section 11(6) of the Act has to conclusively determine about
the existence and validity of the arbitration agreement as
the same goes to the root of the matter (see Magic Eye
Developers (Private) Limited . Green  Edge
Infrastructure (Private) Limited?2.

12. Before proceeding further, it is apposite to take note
of arbitration agreement dated 03.10.2011 in Arbitration
Application Nos.217 of 2023, which is admittedly executed
between the parties and the remaining two arbitration
agreements, namely arbitration agreements, which is
subject matter of these arbitration applications, namely
A.A.Nos.221 of 2023 and 34 of 2024, which is in dispute.
The arbitration agreements produced before this Court in
the arbitration applications, namely A.A.Nos.217 of 2023,

221 of 2023 and 34 of 2024 are scanned as under:

Z(2023) 8 SCC 50
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“Modernization 5f Sanjesvalah Sag'ar (Ga;uladnne) Madium lrngatlon Fro]eot in Kirmeol

District under JICA ngrar_nrne_lor a Con_tram Price of Rs. '43.19 Croes” a5 awarded vida ~

agrsament No. SEICKNLA 21261 142 d'a_eq 2207201,

AND WHEREAS the First Party" deﬁlm lo gm said con‘t'act wuﬁk of "Modemization of -
Sanieevaiah Sagar (Gah.ﬂac.ﬁnr'e] Medh um Imigation Project in Kumad! Cistrét under JICA

Programme for, Conh‘éci Price I Rs. 43.19 €roas” en subloontract bagis! n view of thelr

pre-ocoupation dus to'snn‘rul‘:lnm execution o( vaﬂnus :rtth Gomra:t Woerks in tha States
of Andhra Fracash and Maharashira,

AND WHEREAS, the "Second Party” Ban established -Civil Conlractor and wito came

farward-fo undertaks the axed]im ad comgletion of the above conlract work and
approached the "First Party”. ’

AND WHEREAS both the paries have had detaied discussions and concludéd ther
confract on the kerms er!d conditiens contained hereunder and decided to raducs’thi same .

into wriing for strict oomphsnce

NOW THEREFORE IT HAS BEEN AGREED BY AND BETWEEN THE P}\RTFES
AND THIS SUB-CONTRACT: AGREEMENT WITNESSES AS FOLLOWS

1. Tha“Seeand Parly" shal axecule the th:aclwu-k of “Modarmization of Sanjeevalah

Sagar (Gajuladinne} Medium erQa{'Idn Pm]ec.‘t In Kurmool Distret under “JICA
Prugramme for Coritract Price of Rs. 43 19 Croes” as awerded vide agresment Mo,
SENCHKNLA212011-12 dated 22, Ui" 2!111 on back-tn-back sub-contract basls.

Hall Fe

2. In mnslderah:r cf t"ig amva%’ ‘given on sub-contact basls to the- 'Second
L

Party’} tha: F!rst Parbf' dtoa Commisslen @ 4%, on Ehe.iGrU'ss"Bilis.
y O P X
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5. ne‘ “FhstFarEv‘ shl:ll 2 enu!ted tE: ac]usa or recaver tha advamas'ph]d. ﬂ' any. tor
‘the "Seeond Party" in the course of a«acutlon of the mﬂt. from and ot of lhe
pa.yrnmta Hue to the ‘Sacona Party' a-gainst this works . mlsd bylham.

6. Any FS.D. deducted by ne Department hraspwtofmaworksewacuhed bythe
*Second Party” shall be paid Io them, spon aﬁerrewashg the FSO pamanla from -

 the Depariment by the “First Party* ahid after oomplcllon and hariding over of the

mmmmpmw., i

* 7. The “Second Party” shall maintain the neusaasv accounts in - raspact of the

transactions Involved in the Sub-Cuﬂl.rad and s.so
le:ar.!ed from the Depanment

for &l the Materiak

8. The "Second Party" shall execute the work given uncer fhis Sub-Gonlrad, s per, the
ingiructicns / orders Issued by the Departmentsl-Authorities from time to time and
present themselves at’ the time of periodical measurements of fhe work axeculed by
thern and alse shall sign the measurement bnnks

9. Ths "First

Party” shall give necessary Authorization Letters 1o the "Second Party’ a8
and when required for lepzmnhnq mamselvca bgfura the' appmpnate auforities in
relation to this Sub»contlact o

10. The “First Partf" s'ha:ll extand to 'lﬁa “Sr;{;ond Party"' ‘such Co-operation as may

be raquired from them dumg the :coume of ths execufion of work under fhis
Sub-Coentragt.

11. The “Seconid Pany"" : i the “First Party’ and kesp hem Indemniis

for any loss Y/ demages| si by way of penallles levied jor - deposhs

forfefed by’ |iho Deparims

dafaciive '?'a_:'('e.cuﬁnf_'l inthi

'I_- yut["er zlmﬂnr reasons.:
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Qeleber, 2011,

WITNESSES :
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AVamsee Kr!shna )
Managing Dl'rer.‘br

‘Second Party -
for St Samrlna \'.‘.uns‘h'ucl.lons .

G Prathima
Managing Parther
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And

¢ Szi Krishna Constructions, with its address at Flat No. 301, Dhruva, Srinivasa
I ‘~{"' vousafguda, Hyderabad-33, "represent tecl by its  Managing. ‘Partner and

presentative Mrs. G. prathima reddy, aged about 41 vears, hereinaftar

Contd-—2
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" Preamble:-

Whereas the “First Party” has successfully obtained a contract for the work of "anésiigation Design

and Execution of Canal network system including Earth Work Excavation, Forming Embankm ent and

Construction of CM & CD works and Lining of Canals up to sub minors and-formation of field channe!

including structures to serve to an extent of 49500 Acres in Karimnagar Dist urder Gangadhara Tank

-and its concerned gravity canals {Canals Network Package-1)" for a contract price of Rs 78 49 00 000‘:-"
as awarded vide' agreement no: 01;’Pc;2009 2010 Dated 15 D? 2009 )

And wherﬂas the "F;rst Part'f desires to give said-contract wark of "Investigation, Design and -

Execution of Canal network system including Earth Work Excavation, Forming Embankment and
Consiruction of CM & CD waorks and Lining’ of Canals up te sub'minors and formation of field channel
mJudmg structures to serve to an extent of 43500 Acres in Karimnagar Dist Under GangadharaTank

sn sub contract basis. In view of their pre-occupation due to simultaneous execution-of varons
otiier contract works in the states of Andh'a Prdesh and maharastra.

And -‘Nhereas the “Second Party” is an estzblished Civil Contractor and who came farward to
mce.‘a.-:e tha execution and completion of the above contract work and approached the “Firs:

Party”.

And Whereas both the parties have had detailed discussions and concluded the contract on the

terms and conditions contained hereundar and decided to reduce the same into wrmng far direct -

compliange.

NOW THEREFOR IT HAS BEEN AGREED BY AMD SETWEEM THE PARTIES AND THIS SUB-COMTRACT
AGREEMENT WITNESSES 45 FOLLOWS:-

1. The “Sacond Party” shall exacute the contact work of Investigation, Dasign and Sxscutio

Canal network system induding Zarth Work Excavation, forming Emban

Constryction of CM & CD works and

ng of Canais up to sub mincrs and formatio
channel including structures o serve to an axtent
of 49800 Acras in Karimnager Dist undar Gangadharz Tank and its ¢
for contact price of Rs.78.48 & a
1€:07.2009,

nd its-concernad gravity canals (Canals Mefwork"‘ackage—‘] for a contract price of R(\?& 49,0C, 000/11

|
/
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2. In consideration of the above work given.on SUb Contract basis to the Second Party, the "First
Party” shall be entitled to a commission @65 on the Gross Bills. wi _
3. The “First Party” shall pay the "Second Party” soon after receiving the Payments from the
department for the works executed, after d_educting the commission @ 6% and other
~ statutory deductions such as sales Tax, Income Ta, Seignorage and workmen compensation
and CAR Policy etc, and other deductions, If any, as per the contraci agreement with the
.department.
4.. The "First Party” snall Issue a Certifcate of Deduc‘t:on of Tax undgr Sec 194C of lhe lncome
Tax Act, 1961 to the Second Party” fcr the amounts deducted as Tax,

5. The “First Party” shall be entitled to adjust or recover the ‘advances pald |f am,r, to the

“Second Party” In the course of exacution of the work, from and out of the Payments due to
the “Second Party” against the Works Executed by them.

6. AnyFSD deducted by the Department in respect of the works executed by the "5eccmd Party”
shall be paid to them, soon after releasing the FSD Payments from the Depariment b',r the
First Party and after completion and handing over ofthe work to the Department.

7. The “Second Party” shall maintain the necessary accounts in respact of the t'arsactjons
invelved In the Sub-Contract ang also .account for all the materials recejved from the

* Department. At : J 2 . '

8 The “Second Par.\f' .shall executed thn work give urider this Suh- Contrdct as per. the

Instructions / order issued by the department authorities from lime to time and present
themselves at the time of periodical ‘neasurements of the work executed bv them and also
shall sign the measurament hooks.

5. The “First Party” shall give necessary autherization letter to the "Second Party” as and.when
required for representing themseives before the appropr:are authorities in relation tot his
Sub-Contract. )

10.The “First Party” stiall extend 1o the “Second -Party” such cooperation as mav be required
from them,during the course of the execution of work under this Sub-Contract.

L4 e “Second Party” shali indemnify the “First Party” and keep them indemnifiad for any |)== /
dgrn.age suffered by them by way of penaﬁ_lgs levied or dep_osa-s mn’elted_by the GEpartment

or the defay in the execution of the waork or for the defective execution in the work or for any
other similar reasons.
. incase of any dispute or-defense of opinion oetween the parties herete, the sams shall be

referrad <o 2n arhitrator whozz 2ward shall be Slnding on the partias herato.

i3, The Original of this agreement is retainéd by the "First Party” and the copy of which duly

Contd.:ooveenn

S———
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For Hhe

ub Contract Agreement

This Agreement of Sub Contract is drawn urﬁ and executed on this the 3" :iay of
Cctover 2011 at Hyderabad‘ ‘

By and Batween

M/s [-’amns Constructmns tp) L:mlted - J5R {JV), 8- 2 322/H, Road No3, Banjara Hills;
Hyderabad represented by its Managing Director, Sri. A. Vamsi Krishna Reddy, aged
‘about 45 years, herelnai‘ter.re&zrred to as first party.

And

M/s Sri Sai Krishna Constructmns, with its address at Flat No, 301, Dhruva, Srinivasa -
Village, Yousafgucdd, Hyderabad-33, represented by its Managing Partner and’
authorlzed. representatwe Mrs. G. Prathima Reddy, aged about 41 years, hereflnaf-ter
referred to as secohd par‘cy d A
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Preamble:-

Whereas tha “First party” has-successfully, obtained a contract for the worl of "Invési:igation, Design
and Execution of Canal network systam including Earth Work Excavatlon, Farming Embankment and
Construction of CM & CD werks and Lining of Canals up to sub minors and formatien of fleld channel
including structures to serve to an’extent of 49500 Acres in 'Karimnagiar Dist under Gangadhara Tank
-and Its concerned gravity canals (Canals Network Package-1)” for 2 contract price of Rs 78,48,00,000/-
as awzrded vide agreement no. 01/EPC/2008-2010 Dated:- 16.07.2009, ST

And whereas the “First Party” desires to give said contract work of “Investigaticn, .Desizgn and
Execution of Canal netwark systern 'fncludipg.Ean:h ‘Werk Excavation, Forming ‘Embankment and
Construction of CM & €D woorks and Lining of Canals up to sub'minors and formation of field ch_a‘nne[
including structures to serve to an extent of 49500]&;765 in Kérimhagar Dist under Gangadhara Tank

and Its concerned gravity canals (Canals Network Package-) for 2 contract price of fs. 78,49,00,000/- i

" on sub contract basis. In view of their pre-occupation due to simultaneous execution of various
other contract works in the states of Andhra Prdesh and Maharastra,

And Whereas, the “Second Party” is an established Civil Contractor and who came forward to
undertake the execution and completion of the above contract work and approached- tha “First

Party”, _

And Whereas both the parties have had detailed discussions and concluded the, contract an the
terms and conditions contained hereunder and decided to reduca the same into writing for diract.
compliance. : g - -

MOW THEREFOR IT HAS BEEN AGREED BY AMD BETWEEN THE PARTIES AND THIS SUB-CONTRACT
AGREEMENT WITNESSES AS FOLLOWS:-

1. The “Second Party” shall exacute the contact work of Investigation, Design and Exezution of
Canal network system including Sarth Work Excavatlon, Forming: Embankmant and
Censtruction of CM & CD works'and Lining of Canals up to sub minors and formation of field

) channelincluding structures to serve to an axtent ’ . .
of 49500 Acres in Karimnagar Dist urder Gangadhara Tank and its concarned gravity canals
for contact price of Rs.78.49 Cr” as awarded vide agreemen i
16:07.2009. i :
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2. |n consideration of the above wiork given on Sub Contract basis to'_the Secgnd Party, the “First

Party” shall be entitled to a commission @6% on the Gross Bllls,

3. The "First Party” shall pay the "Second Party” soon after recelving the Payments from the

department for the work‘s-exehuted, after deducting the commission @ 6% and other
statutory deductions such as sales Tay, Inéome Ta, Selgnorage and workmen compensation
and CAR Folicy ete, and other deductions, [f any, as per the contract agreement with the
department, P 0o i eh = B L2
4. The “First Party” shall Issue a Cerilﬂcate. of Deduction of Tax under Sec, 194C of the Income
" Tax Act, 1951 1o the Secorid Party” for the amounts deducted as Tax, Ly
5. The "First Party” shall be entitled to adjust or recover the advances paid, if any, to the
“Second.Party” in the coursé of execution of the work, from and eut of the Payments due to
. the “Second party” against the Works Executed by them, pl ¥

6. Any SD deducted by the Departrent in respect of the works executed by fhe "sacond Party”

shall be paid g them, soon after releasing the Fsp Payments from the Department by the
_First Party and after completion and handing over of the workto the Department,

7. The "Secome Parn/f shall mair:;taln the NECESSArY accounts in respect of the transactions

Involved in the Sub-Contract and also account for 4 the materials recelvad from the
. Department, )

B The "Second Party” shall executed the work give under this Sub-Contract a¢ 'per the -

;nst;ucr!qns ! cu_'der rssued_ by the dopartment authorrties'fmm time to time and present
; rhemselvs:s at the time of perladieal Mmeasurements of the work executoqd by them zng :arso
shall slgn the measuremens books, - . i e

9. The “First Party” shall give hecegsary authoﬂza;ian letter to the ”éecnm:f Party” a5 ai.'nd' when .

_ reguired. for repnesanti'ns-rhems'efires before the appropriate authorities [ relation tot j; -
e : ° " 5

19. The "Flrst Party” shal| extend to the “Second P'am/' such cooperation as may be requirag
from them during the course of the execution of work undar this Sub-Contracy, . e

1L, The “Secong Farty” shall Indemnify the "First Party” angq keep them Indemnifieq for any |
damage suffered by them by way of pe e
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13. Thus, from perusal of sub-contract agreements, it is
evident that arbitration agreement dated 03.10.2011 which
is subject matter of Arbitration Application No.217 of 2023
has been executed on the stamp paper bearing S.No.7032. It
contains the signature of the parties on all the pages.
Surprisingly, the remaining two arbitration agreements
dated 03.10.2011, which is subject matter of the instant
cases, have also been executed on the same stamp paper
bearing S.No.7032. The description of the work in both the
sub-contracts is identical. The first three pages of the sub-
contract agreements, in the instant cases, do not bear the
signatures of the parties.

14. For the aforementioned reasons, the applicants have
failed to prove prima facie existence of an arbitration
agreement.

15. In the result, the applications fail and are hereby
dismissed. No costs.

Miscellaneous applications pending, if any, shall stand

closed.

ALOK ARADHE, CJ

19.06.2024
Pln



	ARBITRATION APPLICATION Nos.221 of 2023 and 32 of 2024

