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Factual Matrix

1.  An agreement to sale dated 12.11.1973 was executed by father of
original Respondent-4 in favour of petitioner with regard to plot in dispute
1.e. plot no. 1141, area 1 acre 07 dismal, located at Village Pakbara, Tehsil
and District Moradabad, for Rs. 9,000/- out of which Rs. 7,000/- was paid
and possession of property was given to petitioner and rest of Rs. 2000

was required to be paid at the time of execution of sale deed.

2. Petitioner remained silent for many decades and kept waiting for
execution of sale-deed and finally filed a suit for specific performance in

the year 2011. The relevant relief sought in suit is mentioned hereinafter :-

“(37) & & qI5 GIT JIfSIT Jvga qordie &g diaer & fafiae
3T &1 SIS TR ! ST~ Jegd qerdie @& Hiaare] @r
TR 3T ST 5 T8 ~III1er §IRT 3199 37afe & 31 el &
e H [FSqTieT 1353 31ga=¢] U7 faiiaba 12.11.1973 & 3g9rer 4
gret I A gidwer d1 o gaNIfer 3jehT WU 2000/- (G §I)
0TH @ Tegd geiqie 4 qiiia aeqra piy 7 Ter w141
fSNTaBT GTHeT 0-4330 80 TUT YNTOIT 3T w2 21-40 Uat Redrer
T GIpeST Tewlel d S9e JNIGIEIE @ 1ashd U7 qiel & &7 5
fafgaa &g 4 [Furiea aiaN @R JuHeEd, GRIGER 5
FAgER gofigd @Y &, Hidarel @RT S H [dwel &1 @
TR =R &1 FeR—IdT & I qioid F&7d T B
T T FHID -1141 [GNTDT STBA- 4330 §o TAT YRToTd 37T
W0 21.40 U5 RRIT I GIapeST Gewier § S9s JNIGTaIG 3T faghd
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77 I Y H [ged AT SN AAEEN Sueed
INICTEIE H Goflghd @RIa Ik qivid FEgf / P Uv arediden
TG U9 GHHNT YR & &Y ° g didblad w9 4 feT
wIT1OT BT 3T STl

3. The above suit is still pending. An Amin’s report dated 16.08.2017

submitted in said suit is placed on record that the petitioner is in

possession of plot in dispute.

4. In the same year original Respondent-4 has filed a suit for
permanent injunction against petitioner, which is also still pending. An
Amin’s report dated 30.05.2011 was submitted in said suit is also on

record that petitioner has possession over plot in dispute.

5. In the same year, petitioner has also filed a suit under Section 229-

B of U.P. Zamindari Abolition and Land Reforms Act, 1950 (hereinafter
referred to as “Act, 1950”) that he be declared "HehHUMYT Y[HER BIITHR"

over plot in dispute since his possession on plot in dispute was more than
12 years and that original contesting respondent has failed to execute
agreement for sale. In written statement contesting defendant/original

contesting respondent denied execution of agreement to sale.

6. In above suit following issues were framed:-

“- I8 b GITUIcHD 1351 $9 3ENY Pl BYETg oid Bl GIat YT
3TRToA! PT9T TET Fo — 1141 ¥pg 0.433 8o TG GrepasT dadior
g T geRrEIe g Fepauii YAEN PGB & Tor §Har

SHAGNTHE PISIT FIeT H BRI 1|

- I8 1 15 37 8971 U9 @4l a1l @ FIaqrciier & Rerrir oird
T- J8 135 377 @I 3galy Sl JPis 151 & ~ier 3fad THet
gret @l faeTrRIr S

7. The above suit was dismissed vide order dated 17.09.2018 on

ground that, agreement to sale was not executed and even original
contesting respondent had no power to execute the agreement to sale,
since he was only a Sirdar, who could not execute a sale-deed or

agreement to sale and possession if any, was only permissive that with
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permission of contesting original respondent/ original defendant. Relevant

part of it is reproduced hereinafter :-

“fagrT SieaH @ apl HI GAT F GHI 915 H ARG ag
1875311 T ARV 75T JepIR 13577 STty &1

1. F7 g1 13eniea FFIfd Uv @ifdor & 3ilY 1G] deor @ 3ITER GY
Rarfaa G=afa &1 wart 7 gfaen 81 a3 & ar IeT J9/a?

I ale 95 @I g v @1 9K aie) 47 &1 g6l & &I
3T FIfEE F1&T 4 ¥ Bl TaI8 Hlo TP T AT 148 Bl
NET PRIIT &1 qIaT dTfe] g4 7 [Sive d ¥ Pl & b "THIT
TITRIGTST FaEY! 4 [GI@T 1T o, Yget J1T 1 &) Ux foreqr /7
o) 1O 1 GOIRIGISY [o7eET 1T G I @aey] ot ¥l off a1
g oft g3t g5 7& g3 g7 ot gre T8 & gererET o R
ferear T 9 &7 BIF-BIT G I o I8 FIIRIGTIT Ifoves
PTIT T T&] $6b! G TBN T8 &) GH I o &l 947 1 T
379G 377eH! o a1 TE g3 I8 ot J1g 7E & gareray d asik
qY T% & 310 & I7 EEATER? I§ W4 T8 Bl FHNT & THT 3idbet
A 12 of 778 7 g STNTSA 77 T oot TEVNN felaE & 1% faar
71 qrel dfee g9 folve d g8 FIfdd T8l ¥ i fob Jaerae
Pl §IT T GRII 7000/- @ F==¢ 5 T8 HIf9c 7&] b¥ grl fab
9 T TE Pl bt 7 fod o IT fbeAl & @ R o 3
PR RIS FT [TSG16T 9efl R [9g &1 &1 F&] ad T57T
WA G FeoT] 8 @ FE H IH dlfes §HT 7 ¥ Pel 1
ITPT Peoil 7o Pl W] & & I TE H Fidarst & fagrT
SITETHT BT IR & T 132 T G R §eT I § & Brecaepre
PI ST H §Y Beol & SR G¥ [a5e] e @ FifHa ifeer
gRyeq 7&l 8id1 39 FPR arE 379 aIg 97 H 153 T Bl @
TG Peor @ SITEN G THTT G BT GHA0NT qIAeN g
1351 ST 9 781 &1

qiaq1st & 1377 3ifelawhl &1 I8 G & & Jie 778 GINT
TETT Y7 BT IS @ G H IR foed 1 T 8l dl 3h
qIIeeY V% g G¥cidyl &l 4t 4 g3 Fifes 78 319
3TSHTT TYTT A & HRGR BIITHR_ T8 3R TSR HIITHR Bl
I & G H PSSR [Aoid [SaIfed N BT SITEBR
q1H 781 &1 371 T8 G & 1& I & 98 7 FIHIEISY &7 Bl
3 o off 378 THIT fH G¥ Feol & IR GR BIE SITEBR TIH
7&t 8l 378)7 3197 39 TF & FHYT H RS 2017 g8 71 T
YIrH T g9 ST 3% I W T SRS 2005 (99) U8 672
31901 PR 1291 F77H 375 39X foiel o g 3R.S1 2015 (129)
U8 7 375911 &F 917 18] SRRFTNY 3% #ulcliS9, d 3RS
1985 8 292 F&II §719 &IS 3% V47 Hegd e §Y dd [<1 [
T & 3119 9T 7 138 T et & ST GR ERT-164
[Fofdosifero & FraenT e 781 &l ¥ widardt & fagrT sifdasr
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PI 37N & I¥qd [ T GBI §G 39! Ik H Tegd b T &
FaI3]] @ SITYR GR 79 bl 9 g gIdr § 3K dIsl & g
SIfeeaIsi & el 4 DI ge1 78] gl g/ AT YA 9% I aret
T Feo] H17 Y1 a7 St at ot aret &l S e OY Ty 9T
[ ger & 49ifae sfeer gy T8 8idl 9 3fARE
THTaet! G¥ FUcTse] IV GalH] ay 1417-1422 I ¥UF & f&F vroreq
39l & gsra gf¥ gidaret #ft smeEl g7 T e amH
YrpeS] RIS BT 19 &9 goil 37 V8] & 39 W94 4 ai &
FINT T Ry 3 ot did arons 78] @ 181 3ig: g1 /I
TT-1 TPINIHP W H qre] & faveg [l 5 orar 81
gI< [8=5 e -2- 1 1] 1 are qIyvuig T8l &1

9 g5 a5 ol g @ @I YR Fldard gl o% 81 g5
= o 1 & I =f Q=1 & 3R &~ it &1 qis giyvi 78
gl grar &1 T I8 g5 19V GBNIHE w9 & Fldars! o -1
IR & g& H [Aeaiia [T Sirar 81
gre fo=g TeT -3- 7 I 3T PiS JFlY 97 T 3fEDRT 81

gig fd=g Fo-1 g g fi~g Fo-2 PP T 1391 o7 are]
[t 3rFaly 1 a7 1 3ifeprt T8 81 31T gy arel AT 87
T & v [ Sirar 81

oty
T [N qrar arel AT 157 ST 81 i dis

T 371397 81 d I [ANed a7 SiiaT 81 q15 3797 SXTHS YAIdoH]
3ITTTH BIAara] STaet TFav 811"

The aforesaid judgment was challenged by way of filing of an

appeal before the Commissioner, Moradabad however, it was dismissed

by order dated 25.05.2018. Relevant part thereof is reproduced

hereinafter:-

“Jh gl U9 31N IR @l THE~8d qIg gAraet 9Y SYcTse
3ifcieal & e d sidficierdl & Ag 3ifdadr & S& dal §
PIS I 781 911 § alid a1e] &R 397 are U7 4 faed] o 7T o
I7 fabedt ot geav J 9 gY sheor GeqIeThIAT T Bl T 81 3ifba
Te1 151, 9fcdr I §IRT ¥ 3197 a1 97 & UN1-02 § W06 §
I8 T Jfdba [ 7 & & gidardt & fAar 78 g7 sqart &
[T 8q 39574 Y GRIf9 HTH Y I8 39 qH G¥ peoil Bl
137 71 $9 TP T8 Ppeorl [t ff TN G o gegierhrr bl
St & T& 3irar, lew wiplia & deal b LUt F 3T &, 9w
3TEIR Q¥ Bis 4 oy 123 S 7 Fifder Sl [arer sifefaerg
2 781 81 399 3AR®, I8 TeT 31g~7 Hecqquf Uq qrafie & &
gy 1973 o7 T 1% e AT 8 39974 & -4 H g
37GY ~IRII &l GFIGed] O¥ BT F0-3/8 & W9 H Teqd PN 8/
TTTT Fidars] & ar S& Y5 & Giver o s Hiver & 97 &)
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Q5T Fx= T PI TP T1q Fa] o, 91 T 1975 TF T
eITRTI 18 PN qIT Pl A 53 S T P97 are] §IRT [ T=—Ir
&1 Ot (213 5 591 1977 & g faredt ot SN bt A @l A
FYT I gd 10 T IT 20 T FH HY AN & SIfEPR g e
gid o 3 P ot g a7 vur &g Teg ot &4t aret grT 39
P H 3ifa T8l 11 T, a9 0l a7 I8 fagr 8 3rgee
52 ST @7 a7 A 53 5 @1 dig 4t sifee gidardt 90-01
& [Oar @I 781 &7/ JEIft SF 3794 TP 3Fe8d fdeid & ot
areT  gigr 78 8. gveq Swel i Aeyiled 4 o 1 g
3fEBR gidardt §o-01 & A1 ! 78 o7 39 PRvT 3 39 I
P! GIleT v 5 QUiaqaT fdmer veT &, oWl 3N I &N
Rf9s g fa=gan & & =t [Qdwar 5 wuF = w81 3w
~IITT g7 GIRT 3IRYT U ~IrRIfRd 379 81 3idlerepdl &7 OF
DS G1eT U T geqd 78] [5d T, [9wd [ 3e% =i &
T 3_9 H 154! 8vq8Y T Ay g R 3 IF aedl
& gRyed o 3idlcrepdl &l 3dler geteld 87 & PNV [Aved [
T I 81"

9. A challenge to aforesaid order was referred preferred before the

Board of Revenue by way of filing a second appeal, which got dismissed
by order dated 09.08.2018, at the stage of admission. Relevant part of

order is reproduced hereinafter:-

‘B IYUY @ [AgIT SiATHT @ Tl Bl g7 U9 gFIEgel GY
gyctsey @redl/3ifiereal @1 ateflerT 151 wradt & 3raetied o
kT glar & & 7= g7 $qard givT onfee g9 @ AT &g
3TEE BT T o, Sefd T8 f[Qailed 9T & dier o G
e & g & srgae/AdT BT B sfdeN T8 or ik gt
IfeT 89T GIVT IS VT Gred 39+ gI5 5 Feqd 13 99 & o1
81 g1 g&l B g+ Uq fafer agaeersn & gdlemn AT &
3TER G 1 3R <RIl SN G912 & TR 98 31T
gIRT 351 =T 81 39 8vqeY 5 i 1 srraedanr T8l 81 59
P fadl 3dler TTgIar &N Ov [Avd ) i I 81

3IT: IIRIE Tl & 3TN W fachT JdleT TET &¥ GY
Ve 1537 STIaT 81§12 3719995 BrRIqTE] qTfder SFav 811 "

Argument on behalf of Petitioner

10. Sri R.C. Singh, learned Senior Advocate, assisted by Sri Deepak
Kumar Pandey, learned counsel for petitioner, argued that since no
proceeding was taken by father of original defendant/ original respondent

under Section 209 of Act, 1950 (Ejectment of persons occupying land
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without title) within the prescribed limitation, therefore, its consequence
as provided under Section 210 of Act, 1950 would follow 1.e. petitioner
would become Bhumidhar, however, all Revenue Courts failed to

appreciate it.

11. Learned Senior Advocate further submitted that agreement to sale
as well as petitioner’s possession over plot in dispute was not disputed
and whether vendor had power to execute the agreement or not was not
the issue before Revenue Courts, therefore, it was wrongly considered

against petitioner/plaintiff.

12. Petitioner/ plaintiff has perfected his right on basis of adverse
possession. Learned Senior Advocate has placed reliance on Puttu Singh
and others Vs. Kirat Singh and others, 1966 R.D. 42 and Bharit and others
Vs. The Hon’ble Board of Revenue, U.P. at Allahabad and other, AIR
1973 ALL. 201.

Argument of Contesting Respondent

13.  Sri N.C. Rajvanshi, learned Senior Advocate assisted by Sri Ram
Pandey, learned counsel appearing for Respondent-4, i.e., contesting
respondent by referring Sections 209 and 210 of Act, 1950 argued that
petitioner would not fall within the ambit of ‘persons’ mentioned in
Section 209 of Act, 1950 since according to his case he was put in
possession on plot in dispute with consent of vendor, whereas to avail
consequence of not filing a suit under Section 209 of Act, 1950 as
provided under Section 210 of Act, 1950 would be available only if
possession was without consent of Bhumidhar, which is not the case in

hand.

Discussion and Analysis

14. Present case requires interpretation of Sections 209 and 210 of Act,

1950 and for reference both are reproduced hereinafter:-
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209. Ejectment of persons occupying land without title.-- (1)
A person taking or retaining possession of land otherwise
than in accordance with the provisions of the law for the time
being in force; and-

(a) where the land forms part of the holding of a bhumidhar,
or asami without the consent of such bhumidhar, or asami;

(b)where the land does not form part of the holding of a
bhumidhar, or asami without consent of the Gaon Sabha,

shall be liable to ejectment on the suit in cases referred to in
Clause (a) above of the bhumidhar, or asami concerned and
in cases referred to in Clause (b) above of the Gaon Sabha
and shall also be liable to pay damages.

(2) To every suit relating to a land referred to in Clause (a) of
sub-section (1) the State Government shall be impleaded as a
necessary party.”

“210. Consequence of failure to the suit under Section 209.--
If a suit for eviction from any land under Section 209 is not
instituted by a bhumidhar or asami, or a decree for eviction
obtained in any such suit is not executed within the period of
limitation provided for institution of such suit or the
execution of such decree, as the case may be, the person
taking or retaining possession shall-

(a) where the land forms pail of the holding of a bhumidhar
with transferable rights, become a bhumidhar with a
transterable rights of such land and the right, title and interest
of an asami, if any, in such land shall be extinguished;

(b) where the land forms part of the holding of a bhumidhar
with non-transterable rights, become a bhumidhar with non-
transferable rights I and the right, title and interest of an
asami, it any, in such land shall be I extinguished;

(c) where the land forms part of the holding of an asami on
behalf of the Gaon Sabha, become an asami of the holding
from year to year.

Provided that the consequences mentioned in Clauses (a) to
(c) shall not ensue in respect of any land held by a bhumidhar
or asami belonging to a Scheduled Tribe.”
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15. A plain reading of Section 209(a) of Act, 1950, pre-supposes that
possession was without consent of Bhumidhar, Sirdar or Asami or the
Gram Sabha and if possession of person was a permissive one, a suit
cannot be maintained under Section 209 of Act, 1950, therefore, its
consequence as contemplated in Section 210 of Act, 1950 would not

follow.

16. If case of petitioner is considered in view of averments, it would be
a case of an “executory contract” since possession was handed over only
on basis of “agreement to sale”, awaiting complete execution of
remaining conditions of said sale and only after its execution, it would

become a ‘sale’ when title of property got vested with purchaser.

17. Supreme Court in the case of Achal Reddy Vs. Ramakrishana
Reddiar and others, (1990) 4 SCC 706 has considered a difference
between an ‘executory contract’ and ‘sale’ and for reference its para 9 and

10 being relevant are mentioned hereinafter :-

“9. There is no controversy that the plaintift has to establish
subsisting title by proving possession within 12 years prior to the
suit when the plaintiff alleged dispossession while in possession
of the suit property. The first appellate court as well as the second
appellate court proceeded on the basis that the plaintift is not
entitled to succeed as such possession has not been proved. The
concur- rent findings that the plaintift had title inspite of the
decree for specitic performance obtained against him, when that
decree had not been executed are not assailed by the appellant in
the High Court. The appellant cannot, there- fore, urge before us
on the basis of the findings in the earlier suit to which he was not
a party that Ex. A. 1 sale deed is one without consideration and
does not confer valid title on the plaintift. The sole question that
has been considered by the High Court is that of subsisting title.
We have to consider whether the question of law as to the
character of the possession Varada Reddi had between 10.7.1946
and 17.7.1947 1s adverse or only permissive. In the case of an

agreement of sale the party who obtains possession,
acknowledges title of the vendor even though the agreement of

sale may be invalid. It is an acknowledgement and recognition of
the title of the vendor which excludes the theory of adverse

possession. The well-settled rule of law is that if person is in
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actual possession and has a right to possession under a title
involving a due recognition of the owner's title his possession will
not be regarded as adverse in law, even though he claims under
another title having regard to the well recognised policy of law
that possession is never considered adverse if it is referable to a
lawful title. The purchaser who got toto possession under an
executory contract of sale in a permissible charac- ter cannot be
heard to contend that his possession was adverse. In_the
conception of adverse possession there is an essential and basic

difterence between a case in which the other party is put in

possession of property by an outright transfer, both parties
stipulating for a total divestiture of all the rights of the transferor

In the property, and in case in which, there is a mere executory

agreement of transfer both parties contemplating a deed of

transfer to be executed at a later point of time. In the latter case
the principle of estoppel applies estopping the transferee from

contending that his possession, while the contract remained

executory in stage, was in his own right and adversely against the
transferor. Adverse possession implies that it commenced in

wrong and is maintained against right. When the commencement
and continuance of possession is legal and proper. referable to a

contract, it cannot be adverse.

10. In_the case of an executory contract of sale where the
transferee is put in possession of the property in pursuance of the

agreement of sale and where the parties contemplate the execution

of a regular registered sale deed the animus of the purchaser

throughout is that he is in possession of the property belonging to
the vendor and that the former's title has to be perfected by a duly

executed registered deed of sale under which the vendor has to

pass on and convey his title. The purchaser's possession in such
cases 1s of a derivative character and in clear recognition of and in
acknowledgement of the title of the vendor. The position is
different in the case where in pursuance of an oral transfer or a
deed of transfer not registered the owner of a property transfers
the property and puts the transferee in possession with the clear
animus and on the distinct understanding that from that time
onwards he shall have no right of title to the property. In such a
case the owner of the property does not retain any vestige of right
in regard to the property and his mental attitude towards the
property is that it has ceased to belong to him altogether. The
transferee after getting into possession retains the same with the
clean animus that he has become the absolute owner of the
property and in complete negation of any right or title of the
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transferor, his enjoyment is solely as owner in his right and not
derivatively or in recognition of the title of any person. So far as
the vendor is concerned both in mind and actual conduct, there is
a total divestiture of all his right, title and interest in the property.
This applies only in a case where there is a clear manitestation of
the intention of the owner to divest himself of the right over the
property. On the other hand in the case of an executory contract
the possession of the transferee until the date of registration of the

conveyance is permissive or derivative and in law is deemed to be
on behalf of the owner himself. The correctness of the decision in

Annamalai v. Muthiah (supra) cannot, therefore, be doubted.”
(Emphasis supplied)

18. The above consideration is squarely applicable in present case on
facts also that a purchaser who got into possession under an executory
contract of sale would be on only permissive in character, he cannot
contend that his possession was adverse and it will remain as a permissive
possession in contradiction to a possession in the case of sale. Judgments
relied by learned Senior Advocate for petitioner in Puttu Singh (supra)
and Bharit (supra) would, therefore, not be applicable in present case
since it was in regard to ‘sale’ and not in regard to an ‘executory contract’.
Present case is squarely covered by Achal Reddy (supra) on facts as well

as on law against the petitioner’s case.
Conclusion

19. The outcome of above discussion is that there is no ground to
interfere in concurrent findings of three Revenue Courts. Therefore,

present writ petition is accordingly, dismissed.
Order Date :- 22.11.2024
AK

(Saurabh Shyam Shamshery, J.)

High Court of Judicature at Allahabad
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