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ORDER
Per Sanjay Yadav, Acting Chief Justice :-

Solitary question which arises for consideration is whether a
charge of Bank on the leasehold plot mortgaged as security towards
loan will have priority over other charges of third party including

the State.
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2.  The relevant facts briefly are that M/s Anmol Agro Pvt. Ltd.
availed the credit facilities aggregating to Rs.6,85,00,000/-. For
securing the repayment thereof, the borrower sought to create
mortgage of various immovable proprieties in favour of the
petitioner-Bank including lease hold rights of the property situated
at Plot No.30 (part of land admeasuring 14382 sq.ft.), Industrial
Area, Bargawan, Katni. It is urged that after obtaining the ‘No
Objection Certificate’ from the lessor, the mortgage deed was
executed in favour of the Bank.

3. Later, because of default committed by the borrower, the
credit facility was classified as Non-Performing Asset on
31.12.2018. Steps were taken under Sections 13 and 14 of the
Securitisation and Reconstruction of Financial Assets and
Enforcement of Securities Interest Act, 2002 (for short, “Act of
2002) and the Rules made thereunder, viz., the Security Interest
(Enforcement Rules), 2002 on 21.02.2020.

4. In pursuant to the auction notice, auction purchaser viz., M/s
Sanjay Pulses through its proprietor being successful bidder, a sale
certificate was 1ssued on 30.03.2020, which was informed to

respondent No.2-General Manager, District Industrial Centre, Katni.
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5. Responding to said information, respondent No.2 on
29.04.2020 questioned the securitisation proceedings which as
stated could have been only after 90 days of intimation. Respondent
No.2 while turning down the request made by the Bank for
transferring the lease hold rights in favour of the auction purchaser,
informed the petitioner-Bank vide communication dated
25.06.2020, relying on Clause 16(ii1) of the Madhya Pradesh Rajya
Audyogik Bhumi Evam Bhawan Prabandhan Niyam, 2015, that the
borrower/lessee M/s Anmol Agro Pvt. Ltd. has not repaid the
subsidy amount received by it from the Department and has not paid
lease rent of Rs.1604/- and Rs.3208/- from the year 2018-19 to
2020-21.

6. Aggrieved, petitioner-Bank has filed this petition seeking
quashment of communications dated 29.04.2020 and 25.06.2020
and the direction to respondent No.2 to transfer the lease-hold right
of the plot in question in favour of auction purchaser on the ground
that the mortgage deed was executed after obtaining NOC and that
the auction proceedings were under the Act of 2002 for recovery of
outstanding dues against the Bank; therefore, the Madhya Pradesh

Rajya Audyogik Bhumi Evam Bhawan Prabandhan Niyam, 2015
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(for brevity, ‘Rules of 2015”) will not defeat the purpose of Act of
2002, whereunder, the Bank has the priority right for recovery of its
dues. On these contentions, the reliefs mentioned above are being
sought.

7.  Respondents have filed composite reply. While not disputing
the lease agreement entered between respondent No.2 and the said
borrower M/s Anmol Agro Pvt. Ltd. on 07.07.2012 in respect of the
plot in question, it is urged that Clause 41 of the lease agreement
covenanted that “on the request of bank/financial institution and the
lessee, permission in favour of the concerned bank/financial
institution, as referred to in the rules, will be granted as per
prescribed format, by the lessor regarding assignment of lease hold
rights. In all circumstances, the charge of the Department of
Commerce, Industry and Employment on land/shed shall be over
and above any subsequent charges to be created”.

8. It is further urged that, as per stipulation in Clause 41, the
State Government is having first charge over and above any
financial institution. It is urged that even while granting NOC on
21.03.2013 for creating mortgage in favour of the petitioner-Bank, it

was the condition of NOC that the Department will have priority
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right. And, that before initiating the proceedings for recovery of the
loan amount from the property mortgaged of atleast three months
prior notice be given to the Department. It is urged that the original
lessee i.e. M/s Anmol Agro Pvt. Ltd. was given subsidy in three
phases, viz., the first subsidy in tune of Rs.30 Lakhs was granted in
favour of the borrower/lease holder in the year 2015. That, during
the period from 01.07.2013 to 30.06.2017, the subsidy was provided
in terms of exemption into interest amounting to Rs.20 Lakhs and;
thirdly, in the year 2018, a special expansion package of Rs.15
Lakhs was provided. It is contended that the original lease holder
thus availed Rs.65 Lakhs subsidy from the State Government.
Referring to Clause 16(iii) of the Madhya Pradesh Rajya Audyogik
Bhumi Evam Bhawan Prabandhan Niyam, 2015, it is urged that
since the subsidy has been credited to the term loan account of the
original lease holder in the petitioner, the Bank cannot evade the
payment of dues of the Department before getting the lease
executed in favour of auction purchaser. Clause 16 of the Rules,
2015 makes provision regarding transfer of lease in favour of the

Bank/Financial Institution, stipulating therein :

“(16) 9B /facdi G¥AWRIT & UYg H UccI@dR @l
AEEITH—
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(1) YR RSd 9@ ¥ ST=T U Tggfed doi ud Huel
AT, 1956 @ ORT 4 U & Aqd AIfd ald o vl
ey W5y foT I 1951 & Ifavia wenfug faa v wa
I iy ¥R & Y& ¥ UCCHEdT §RT S UG
RIS ot K ) B B e o e ) B | S
e W [ A1 faurT / 9T g1 qd (ffa was1 /. ore
e 2 B | e Rafd & 9fft, waq/ 98 R = A
@ SR BT IR FAMIR BT |

(2) UcerET gHIE Ud foxig &kem & da fwnfed feed
3 B TAl & TEd ANl DI Pl W BRI BT b gd
HAd fo<fig dvem & &7 |9 &F 4 A8 &1 Afed udy
ATeTdh / HETIsEed T IR TG T s bl <=7 BN |
@) d@/fo<ia e/ M gRT SiftRifEa gae il e
DI BEARA B W 9 /IAEfd 999 & SR df
AT SR &R, YCeIdelkd &1 wred ol fhar e <9
3% /fa- ART AT T4 SHIS IAH B ISy, SENT
3R SNIR fIHIT B T USCaR I IS B4 dlell &Rl Bl
YA PR & dAT T 6 & vl H ucerde fAwfed
BRI |

9.  Further, referring to Rule 18(4) of M.P Industrial (Shed, Plot
and Land Allotment) Rules, 1974, it is urged that before transfer of
land to new allottee, all the dues to the erstwhile allottee required to
be cleared. On these contentions, the respondent submits that the
execution of lease in favour of the auction purchaser can only be

after the dues of erstwhile lessee are cleared.
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10. The petitioner, in the rejoinder in paragraph, contends that the
petitioner has carried out a detailed study of the loan account of the
borrower and no deposit by way of subsidy have been received in
the said account. However, no cogent material document has been
filed to substantiate these contentions; therefore, they are rejected
outright. In the alternate, it i1s urged that even if the subsidy was
created to the account maintained by the petitioner-Bank, it has
legal priority to recover the dues. Section 26-E of Act of 2002 is
relief upon to substantiate the contentions.

11. Considered rival submissions and perused the record.

12. So far as to the issue as priority right of secured creditors
under the Act of 2002 and under the Recovery of Debts and
Bankruptcy Act, 1993, the same has been given a quietus with the
insertion of Section 26-E of the Act of 2002 vide Act 44 of 2016
w.e.f. 01.09.2016 vide S.O. 2831(E) dated 01.09.2016 and Section
31-B in 1993 Act by Act 44 of 2016, Section 41 (w.e.f. 01.09.2016
vide S.O. 2831(E) dated 01.09.2016.

13. Section 26-E of Act of 2002 stipulates :

26-E. Priority to secured creditors.—Notwithstanding
anything contained in any other law for the time being in

force, after the registration of security interest, the debts
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due to any secured creditor shall be paid in priority over
all other debts and all revenues, taxes, cesses and other
rates payable to the Central Government or State
Government or local authority.

Explanation.—For the purposes of this section, it is
hereby clarified that on or after the commencement of the
Insolvency and Bankruptcy Code, 2016 (31 of 2016), in
cases where insolvency or bankruptcy proceedings are
pending in respect of secured assets of the borrower,
priority to secured creditors in payment of debt shall be

subject to the provisions of that Code.

Similarly, Section 31-B of 1993 Act provides for:

“31-B. Priority to secured creditors.—Notwithstanding
anything contained in any other law for the time being in
force, the rights of secured creditors to realise secured
debts due and payable to them by sale of assets over which
security interest is created, shall have priority and shall be
paid in priority over all other debts and Government dues
including revenues, taxes, cesses and rates due to the
Central Government, State Government or local authority.

Explanation—For the purposes of this section, it is
hereby clarified that on or after the commencement of the
Insolvency and Bankruptcy Code, 2016 (31 of 2016), in
cases where insolvency or bankruptcy proceedings are

pending in respect of secured assets of the borrower,
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priority to secured creditors in payment of debt shall be
subject to the provisions of that Code.”
15. These Sections start with non-obstante clause, thus giving an

overriding effect over any other law in case of a conflict. In Union

of India vs G.M. Kokil 1984 Supp SCC 196, it is observed :

“I1. Section 70, so far as is relevant, says “the provisions
of the Factories Act shall, notwithstanding anything
contained in that Act, apply to all persons employed in and
in connection with a factory”. It is well-known that a non
obstante clause is a legislative device which is usually
employed to give overriding effect to certain provisions
over some contrary provisions that may be found either in
the same enactment or some other enactment, that is to
say, to avoid the operation and effect of all contrary
provisions. Thus the non obstante clause in Section 70,
namely, “notwithstanding anything contained in that Act”
must mean notwithstanding anything to the contrary
contained in that Act and as such it must refer to the
exempting provisions which would be contrary to the
general applicability of the Act. In other words, as all the
relevant provisions of the Act are made applicable to a
factory notwithstanding anything to the contrary contained
in it, it must have the effect of excluding the operation of
the exemption provisions. Just as because of the non
obstante clause the Act is applicable even to employees in

the factory who might not be ‘workers’ under Section 2(1),
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the same non obstante clause will keep away the
applicability of exemption provisions qua all those
working in the factory. The Labour Court, in our view,
was, therefore, right in taking the view that because of the
non obstante clause Section 64 read with Rule 100 itself
would not apply to the respondents and they would be
entitled to claim overtime wages under Section 59 of that
Act read with Section 70 of the Bombay Shops and
Establishments Act, 1948.”

16. Since Sections 26-E of Act of 2002 and 31-B of 1993 Act
override the provisions in any other law as to priority right of the
secured creditor, the contention on behalf of respondent that the
District Industrial Centre has priority right to recover its dues of M/s
Anmol Agro Pvt. Ltd., cannot be upheld. It is, accordingly, held that
in respect of the property mortgaged with Bank as secured asset, the
Bank shall have the priority right to recover its dues.

17. The question, however, is whether the District Industrial
Centre can be compelled to execute a lease of the plot in question in
favour of the auction purchaser. Careful reading of the NOC No.fsT.
AT D, /. /qeNd. /2012 /4814 dated 21.03.2013 reveals that the

NOC was granted for conveyance of lease in favour of petitioner-
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Bank and not in favour of third person i.e. the auction purchaser.

The said NOC is reproduced for ready reference :

BRI T IR Ud ST b bl

HHI6 /T AS.H. /. /& 4. /2012 /4814 /
P, fadid 21—-03—13

gfaT,
I I T Ursded urfo.
Y—gUvs BHAID — 30 BT WNT
Garelh — &0 faemel e gefril,
et & el
oy —  d% e d<Siar AT BRI dle HIa! ded)
® UeT H YCCIIPHR ITWewdifdhd $H- drad |
Haw— JMIHT 3MMAe- UH &P 11.03.2013 |

00—

SWRIad fqvr & 3w 93 & — fadid 11.03.2013 §RT
e &F Al Pedl | YD Ifdfcd Y—avs HHID
—30 BT 9NT &F%hel 14382 IHec H U USCIEHRI Bl ddb
IAh FSIeT AT BSRIT IS Bl deAl bl AT
A B FeAfd A B, S A val @ dgd U @ S g

1. AU q® arded W 1974 U9 3fUs gRI faTid 01.08.
2012 B 1T YyceiWeoRg & Waem i @& STgdR 3ieife
&3 Al deAl H YD IAfcd Y—Fvs FHHIDG 30 BT AT
SABA 14382 THS W AMUD YSCHR! ATDBRI Bl I 3T
JSIaT IMET BRRAT 9IS dIaMl dedl & Ul H SfWEwiiieha
IR DI AEART TAGERT UG Bl SIrehl 2 |

2. o & f¥feR wafuR gr |

3. UCCeRl $Bls gNI facig WRerm (& offe dsiar eman
ERRIAT dIs FIAM! deAdl) & a9 Jrred fHdl ey &
Tl & d8d agell bl Pl HRIAE] PR B Y4 (Il FReq
DI B H HH A A8 DI G [IHRT BT <A1 81T |

4. B AN IHTS BT HRIEAA Goft & ford < o1 <& 2

HEUGEH
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7ol AR Td ST B,
el HI.
Ui / @S, /. /3l 4. /2012 /4815 /
Pel, f&did 21 /03 /13
yfafafa —

IMRAT U&§erdh, s 3MH geial IARET eRRAT I8 Bl
PeAl D IR SHD UF BHIG — 83 faid 08.03.2013 B I
# SWEAIR o 2, {6 3@ 994 oIl Uil Uieaed 1.
1. Y—Tvs HHDH — 30 DI AN Holdd — &1 fd9ne o<
AT ST &3 RIdl el &bl 14382 dHe B o
doele 8 FHIG 01 9 14 Td U B UEdl d 39
BRITTT BT AT B BT BT DN |

HEUGE D
ST IR Ud T B,
HeAl Y.

18. It is clear from the NOC that permission was granted for
conveyance of leasehold right in favour of Bank on satisfying the
conditions stipulated therein. We are not commended to any
instrument or any order empowering the Bank to further assign the
leasehold right of the land in question in favour of the auction
purchaser. It must be remembered that a mortgage is a transfer of an
interest in a specific immovable property as security for the
repayment of a debt. In case where the property in question is a
leasehold property, as in the case at hand, and the lessor is not a
privity to the credit facility/debt and has only consented for
conveying such property in favour of creditor on express terms, then

the creditor, in our considered opinion, will be bound by these
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express terms irrespective whether the creditor 1s a Bank/Financial
Institution or the private person.

19. Clause 41 of the lease agreement stipulates that on the request
of bank/financial institution and the lessee, permission in favour of
the concerned bank/financial institution, as referred to in the rules,
will be granted as per prescribed format, by the lessor regarding
assignment of leasehold rights. In all circumstances, the charge of
the Department of Commerce, Industry and Employment on
land/shed shall be over and above any subsequent charges to be
created.

20.  Since the permission to the original lessee was given to
convey the leasehold rights in favour of Bank in the happening of
event mentioned in the NOC and on express terms and conditions,
the Bank being the privity is bound by these express terms.

21. Clause 25 of the lease agreement stipulates that the lessee
shall not sublet, assign or otherwise transfer the said premises/land
or any part thereof or any building constructed thereon for any
purpose whatsoever, except as provided in the said rules.

22. Since the permission of conveyance of leasehold right in

favour of Bank is granted with express terms and conditions, it is
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reiterated that the Bank if they desire for execution of lease deed are

bound to pay the arrears of rent and other dues and is further bound

by the provisions contained in M.P Industrial (Shed, Plot and Land

Allotment) Rules, 1974 and M.P. Rajya Audyogik Bhumi Evam

Bhawan Prabandhan Niyam, 2015. That, sub-rule (ii1) of Rule 16

clearly stipulates :

23.

(16) db/facha dermel @ ud # uUcefraR &1
AMEEATHT —

(iii) & /facia wwer /M gRy sfetnifed sars fasl o
Pl BEIRA B W HqH/3AENd HaT & SR DI
JFAM SN AR, Yeerderd &I fAwres a9l fdhar S o9
3% /facig R JdT 949 §hls I B dNorey, SEnT
3R ISR fI9RT FI Hof USCaR | UT & dTell o Far! &l
YIAE R < JA I AME] & Yel H ycclfderd femfed
IR |

Similarly, Rules 19 and 20 of the Rules of 1974 as amended

by the State vide Order No.F-15/60/90/11/S!, f&<is 01.04.1999

stipulates:

ST rr— o i e

1. 9 &7 3R FEIART Yad Gferd ST v |
2. BICROT B 3rgdfal =1 ol & el gl
(@) @Ol 4 d9 gwaRd B8Rl o9 qof Irddr H
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T T
3% /faci
qeemt @
geT H

BfT |
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RIUT SERT IFdd gRIATSTHT BT 25 UfI9d T
foam =1

(@) T MEST HI 100 Ul YIIRT STHI BRAl BRA
JoI Jaferd &R W Y—Acd <F B |

() IS IRBHR DI o 3MACT A YT B dlell FAKT
IR T MG B AR B |

= Fre T 7 SRR F T g
I P BWIART PR TR SHIAROT adT goTasiiel
AET WU o9 Ay SR 31dr 949 gdhls gRT
IS ATAT DI e 3! | UK 8 dTell o FaRI &l
AT B3 TAT SEITARYT Faell o 2t Dl Ured
T4 3HIE §RT fohar 1 & |

gd yraee faefua e e ST S

"YRAY RS db I IS YTl TAT A Sl b U
H Ifded UGN UccaR SMUBRI & AfWEwdid &I
SFART & A, fob] A UM BT IR AR 27|
S UPR & JaAT HH1 IARIH, 1955 Bl €RT 4(Q)
P Jaid e facig wRemed /g fa A
JAfAfE, 1951 & ofcd @it H & ford oy

24.  When the impugned communications are tested on the anvil of

above analysis, they cannot be faulted with.

25. Therefore, while holding that the petitioner-Bank has the

priority right to recover its dues from the secured assets, cannot

however insist upon to execute the lease deed in favour of the third

party without settling the dues of the District Industrial Centre.
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26. Consequently, the petition fails and is dismissed. No costs.

(Sanjay Yadav) (Rajeev Kumar Dubey)
Acting Chief Justice Judge

vinod



