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INTHESUPREMECOURTOFINDIA
CIVILORIGINALJURISDICTION

WRITPETITION(CIVIL)NO1011OF2019
(PILUNDERARTICLE32OFTHECONSTITUTIONOFINDIA)
INTHEMATTEROF:
AshwiniKumarUpadhyay
S/oSh.SureshChandraUpadhyay
[Office:15,M.C.SetalvadChambersBlock
SupremeCourtofIndia,NewDelhi-110001]
Residence:G-284,Govindpuram,Ghaziabad ...Petitioner

Verses

1 UnionofIndia
ThroughtheSecretary
MinistryofLaw&Justice,
ShastriBhawan,NewDelhi-110001
2 ElectionCommissionofIndia
ThroughtheChiefElectionCommissioner,
NiravachanSadan,NewDelhi-110001 …Respondents

PIL UNDER ARTICLE 32 TO RESTRICT POLITICAL PARTIES TO
SETUPCANDIDATESWITHSERIOUSCRIMINALANTECEDENTS

To,
THEHON’BLECHIEFJUSTICEOFINDIA
ANDLORDSHIP’SCOMPANIONJUSTICES
OFTHEHON’BLESUPREMECOURTOFINDIA
HUMBLEPETITIONOFABOVE-NAMEDPETITIONER
THEMOSTRESPECTFULLYSHOWETHASTHEUNDER:

1. PetitionerisfilingthiswritpetitionasaPILunderArticle32

seekingwrit,orderordirectiontotheElectionCommissionofIndiato

restrict political parties to setup candidates with criminal

antecedentsinseriousoffences.

2. PetitionerhasnotfiledanyotherpetitioninanyCourtexcept

WP(C)1319/2018(Annex.P-1,Page34)seekingsamedirectionsas

prayedinthispetition.

3. Petitioner’snameAshwiniKumarUpadhyay.ResidenceG-284,

Govindpuram,Ghaziabad-201013,08800278866,aku.adv@gmail.com,

PAN: AAVPU7330G,AADHAAR-659982174779. Income 4 LPA.
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PetitionerisanAdvocate&social-politicalactivist,contributinghis

besttodevelopmentofdowntroddenpeople.

4. Factsconstitutingcauseofactionaccruedon22.01.2019and

subsequentdays,whenpetitionersubmittedrepresentationtoECIto

restrictpoliticalpartiestosetupcandidateswithseriouscriminal

antecedents,butitdidnothing.

5. Theinjurycausedislargebecauseeventhenationalpolitical

parties’setup candidates with criminalantecedents.Therefore,

votersfinditdifficulttocasttheirvotefreelyandfairly,thoughitisa

fundamentalrightunderArticle19.

6. Petitionerhas no personalinterest,individualgain,private

motiveorobliquereasonsinfilingthispetition.Itisnotguidedfor

gainofanyotherindividualperson,institutionorbody.

7. There is no civil,criminalorrevenue litigation,involving

petitioner,whichhas/couldhavelegalnexus,withtheissuesinvolved

inthispetition.

8. PetitionersubmittedRepresentationtotheECIon22.01.2019

(AnnexureP-2,Page35-37)torestrictthepoliticalpartiestosetup

candidates with serious criminalcases but it has not taken

appropriatestepstilldate.

9. ThisHon’bleCourthasissueddirectionstotheECItoexercise

itsplenarypowersunderArticle324withrespectto“superintendence,

direction and control”ofthe conductofelections and redress

violationsoftherightsofvotersguaranteedunderArticle19(1)and

protectpurityofelectoralprocess.
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10. ThereisgoodreasonwhythisHon’bleCourtmaytakestepsto

controltheproblem ofcriminalizationofpolitics.Ahostofreports

including the ECI’s Proposed Electoral Reforms (2004),Law

Commission’s170
th

and244
th

Reports(1999and2014),theNCRWC’s

Proposals(2002),theSecondAdministrativeReformsCommission

(2009)andtheVohraCommittee(1993)havedrawnattentiontothe

severityoftheproblem andhavesuggestedelectoralreformsto

stem thetideofcriminalsflowingintoourpolity.

11. Takingnoteofthesereports,thisHon’bleCourthasinaseries

ofdecisionsoverthelasttwodecadestakenstepstoaddressthe

problem includingby:(i)recommendingthesettingupahighlevel

committeetoconsiderVohraCommitteeReportinDineshTrivediv.

Union of India,(1994) 4 SCC 306;(ii) directing the Election

CommissionofIndiatoensurethatcandidatesfileaffidavitsalong

withtheirnominationpaperssettingoutthecriminalcasespending

againstthem inUnionofIndiav.Assn.forDemocraticReforms,

(2002)5SCC294;(iii)holdingthatthedisqualificationunderSection

8 ofRPA would applyeven where sentences run consecutively

beyondtwoyearsinK.Prabhakaranv.P.Jayarajan,(2005)1SCC754;

(iv)strikingdownSection8(4)oftheRPActwhichpermittedsitting

MP’sandMLA’stocontinueinofficeiftheyhavefiledanappeal

withinaperiodofthreemonthsafterconvictioninLilyThomasv.

UnionofIndia,(2013)7SCC653;and(iv)recently,inWP(C)699/2016

directingtheStatestosetupSpecialCourtstocompletethetrialof

casesagainstsittingMP’sandMLA’swithinoneyear.
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12. Especiallyinthecontextofethnicdivisionssuchascasteand

religiouscleavages,criminalsareabletogetvotesbasedontheir

caste orreligious affiliation,theirmoney power,theirperceived

willingnessto“bend,”ifnotbreak,thelawtofavourtheirconstituents

andalsobecauseofcoercionandintimidationincludingoftheirrivals.

Criminals,inturn,havenointerestinstandingasindependentsand

standascandidatesofpoliticalparties.Criminalswanttostandas

candidatesofpoliticalpartiesbecausepartiesarestillconnectedto

distinctleaders,families,ethnicgroupsandsocialbases.Aspiring

candidates can tap into these networks to expand theirappeal

beyondtheirownnarrow supportbases.Second,inacountrywith

highratesofpovertyandilliteracy,partysymbolsholdgreatweight;

theyserveasanimportantvisualcuethroughwhichmillionsof

votersconnecttopolitics.Assuch,thehistoricallegacyofparties

matteragreatdealinIndiandemocracy.

13. The consequences ofpermitting criminals to contestand

becomelegislatorsareextremelyseriousforourdemocracyand

secularism:(i)duringelectoralprocessitself,notonlydotheydeploy

“enormousamountsofillegalmoney”tointerferewiththeoutcome

butalsointimidatevotersandrivalcandidates.(ii)Thereafter,inour

weakrule-of-law context,oncetheygainentrytothegovernanceas

legislators,theyinterfere with,and influence,the functioning of

governmentmachineryinfavourofthemselvesandmembersoftheir

organizationbycorruptinggovernmentofficersand,wherethatdoes

notwork,byusingtheircontactswithMinisterstomakethreatsof

transferand initiation ofdisciplinary proceedings. Some even
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becomeMinisters,whichmakesthesituationworse.(iii)Legislators

withcriminalantecedentsalsoattempttosubverttheadministration

ofjusticeandattemptbyhookorcrooktopreventcasesagainst

themselvesfrom being concluded and,wherepossible,to obtain

acquittals.LongdelaysindisposalofcasesagainstsittingMP’sand

MLA’sandlowconvictionratesistestimonytotheirinfluence.

14. The empiricalevidence supports the view thatthe current

legislativeframeworkpermitscriminalstobecomelegislator.It(a)

interfereswiththepurityandintegrityoftheelectoralprocess;(b)

violatestherighttochoosefreelythecandidateofthevoter’schoice

and,therefore,thefreedom ofexpressionofthevoterunderArticle

19(1)(a);(c)amountstoasubversionofdemocracy,whichispartof

thebasicstructure;and,finally,(d)isantitheticaltotheruleoflaw

whichisatcoreofArticle14oftheConstitutionofIndia.

15. CriminalizationofpoliticsinIndiahasonlygrown.National

ElectionWatchandAssociationforDemocraticReforms(ADR)has

analyzedtheself-swornaffidavitsof539outof542MPsofthe

presentLok Sabha.Elections in Vellore constituency had been

cancelledand3MPswerenotanalyzedduetounavailabilityoftheir

clearand completeaffidavitsontheECIwebsiteatthetimeof

makingthereport.Outof539MPs,233(43%)MPshavedeclared

criminalcasesagainstthemselves.Outof542winnersanalyzedafter

2014GeneralElection,185(34%)haddeclaredcriminalcasesagainst

themselvesandoutof543winnersanalyzedafter2009LokSabha

election,162(30%)haddeclaredcriminalcasesagainstthemselves.
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Thereisanincreaseof44% inthenumberofMPswithdeclared

criminalcasessince2009.

16. Presently159(29%)MPshavedeclaredseriouscriminalcases

including cases related to rape,murder,attempt to murder,

kidnapping,crimesagainstwomenetc.Outof542winnersanalyzed

after2014 LokSabhaelections,112 (21%)had declared serious

criminalcasesagainstthemselves.Outof543winnersanalyzedafter

2009LokSabhaelection,76(14%)haddeclaredseriouscriminal

casesagainstthemselves.So,thereisanincreaseof109% inthe

numberofwinnerswithdeclaredseriouscriminalcasessince2009.

17. Mr.Kuriakose from IdukkiConstituency has declared 204

criminalcasesincludingcasesrelatedtoculpablehomicide,house

trespass,robbery,criminalintimidation etc.Total30 MPsofthe

presentLoksabha,have declared cases ofattemptto murder

(Section307),19MPshavedeclaredcasesrelatedtocrimesagainst

womenandoutofthese19MPs,3MPshavedeclaredcasesrelated

torape(IPCSection-376).Total29MPshavedeclaredcasesrelated

toHateSpeech.

18. ADR Reportindicates thatthe chances ofwinning fora

candidatewithdeclaredcriminalcasesintheLokSabha2019is15.5

%whereasforacandidatewithcleanbackground,itis4.7%.Total

116(39%)outof301winnersfrom BJP,29(57%)outof51winners

from INC,10(43%)outof23winnersfrom DMK,9(41%)outof22

winnersfieldedbyAITCand13(81%)outof16winnersfrom JD(U)

havedeclaredcriminalcasesagainstthemselvesintheiraffidavits.

Total87(29%)outof301winnersfrom BJP,19(37%)outof51
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winnersfrom INC,6(26%)outof23winnersfrom DMK,4(18%)out

of22winnersfieldedbyAITCand8(50%)outof16winnersfrom

JD(U)havedeclaredseriouscriminalcasesagainstthemselvesin

theiraffidavits.

19. Outofthe539MPsanalyzed,475(88%)arecrorepatis.Outof

542winnersanalyzedduringLokSabha2014election,443(82%)

winnerswerecrorepatis.Outof543winnersanalyzedduringLok

Sabha2009election,315(58%)winnerswerecrorepatis.Total265

(88%)outof301MPsofBJP,43(84%)outof51MPsofINC,22(96%)

outof23MPsofDMK,20(91%)outof22MPsofAITC,19(86%)out

of22MPsofYSRCPand18(100%)MPsofSShavedeclaredassets

worthmorethanRs.1crore.Thechanceofwinningforacrorepati

candidateintheLokSabha2019is21%,whereaschanceofwinning

foracandidatewithassetslessthanRs.1croreis1%.Atotalof4

outofthe539winnersanalyzedhavenotdeclaredtheirPANdetails.

Theaverageassetsof225re-electedMPsfieldedbyvariousparties

includingindependentsin2014wasRs17.07Crores.Theaverage

assetofthese225re-electedMPsin2019isRs21.94Crores.The

averageassetgrowthforthese225re-electedMPs,betweentheLok

Sabha elections of2014 and 2019 is Rs 4.87 Crores.Average

percentagegrowthinassetsforthe225re-electedMPsis29%.

20. Presently,128 (24%)MPs have declared theireducational

qualificationtobebetween5thpassand12thpass,while392(73%)

MPshavedeclaredhavinganeducationalqualificationofgraduate

andabove.OneMPhasdeclaredhimselftobejustliterateandOne

MPisilliterate.194(36%)MPshavedeclaredtheiragetobebetween
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25and50yearswhile343(64%)MPshavedeclaredtheiragetobe

between51and80years.TwoMPshavedeclaredtheyaremorethan

80yearsold.Presently,thereare77(14%)womenMPs.Outof542

winnersanalyzedintheLokSabhaelections2014,62(11%)winners

werewomen.Outof543winnersanalyzedintheLokSabhaelections

2009,59(11%)winnerswerewomen.

21. Whatisalarmingisthatthepercentageofcandidateswith

criminalantecedentsand theirchancesofwinning haveactually

increasedsteadilyovertheyears.Infact,empiricalanalysisshows

that,wherethechargesagainstacandidateareserious,itslightly

increases the statisticalprobability ofhis winning the election.

Criminalswhoearlierusedtohelppoliticianswinelectionsinthe

hopeofgettingfavoursappeartohavecutoutthe“middleman”in

favourofenteringpoliticsthemselves.Politicalpartiesinturnhave

becomesteadilymorereliantoncriminalsascandidatesnotonly

because they“self-finance”theirown elections in an era where

electioncontestshavebecomephenomenallyexpensivebutalso

becausecandidateswithcriminalantecedentsaremorelikelytowin

than“clean”candidates. Politicalpartiesarecompetingwitheach

otherinaracetothebottom becausetheycannotaffordtoleave

theircompetitorsfreetorecruitcriminals.Despitetheabovedata,

neitherGovernmentofIndianorECIhavetakenappositestepsto

tacklethemenaceofcriminalization.HencethisHon’bleCourtisthe

onlyhopenow.

22. Petitionerisfilingthispetition,seekingawrit/order/directionto

theElectionCommissiontoinsertanadditionalcondition-“political
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party shallnotsetup candidate with criminalantecedents” in

Paragraph6A“ConditionsforrecognitionasaStateParty”,Paragraph

6B“ConditionsforrecognitionasaNationalParty”andParagraph6C

“ConditionsforcontinuedrecognitionasaNationalorStateParty”of

theElectionSymbolsOrder,1968.TheECIshouldalsointroducea

definition in paragraph 2 ofthe Orderas thus:“candidate with

criminalantecedentsmeansapersonagainstwhom chargeshave

been framed atleastone yearbefore the date ofscrutiny of

nominationsforanoffencewithamaximum punishmentoffiveyears

ormore”.

23. There would be no need even forenquirybythe Election

CommissionbecausecandidatesarerequiredbySection33Aofthe

RPA,1951,readwithRule4AoftheConductofElectionRules,1961

andForm 26,tofilealongwiththeirnominationpapersanaffidavit

containingdetailedinformationrelatingtotheframingofcharges

againstthem foroffencespunishablewithimprisonmentof2years

ormore.ItincludestheSectionsunderwhichtheyarecharged,the

Courtthatdidsoandthedateonwhichchargeswereframed.Itis

necessarytostatethattheproposeddirectionsdoesnotconstitutea

disqualificationinviolationoftheArticles102or191becausethe

affectedcandidatescanalwaysstandforelectionasanIndependent.

24. AnysuchdirectionbythisHon’bleCourttotheECIalsowould

notbreachtheprincipleofseparationofpowersbecausethereisa

legislativevacuum insofarastheParliamenthasnotenactedany

legislationinthefieldcoveredbytheElectionSymbolsOrder,1968,
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whichhasbeenissuedbytheECIinexerciseofitsplenarypowers

underArticle324oftheConstitution.

25. PowersoftheECIunderArticle324operatesinareasleft

unoccupiedbylegislationandisplenaryincharacter.[KanhiyaLal

Omarv.R.K.Trivedi,(1985)4 SCC 628,Para16]Thepowerof

“superintendence,directionandcontrol”oftheconductofelections,

vestedintheElectionCommission,isexecutiveincharacter.[A.C.

Josev.SivanPillai,(1984)2SCC656,p.22]TheSymbolsOrderis

traceabletothepoweroftheElectionCommissionunderArticle324.

[KanhiyaLalOmar,para16]Thepowertoamend,varyorrescindan

orderwhichisadministrativeincharacterunderSection21ofthe

GeneralClausesAct,specificallyreferredtoinparagraph2(2)ofthe

SymbolsOrder,wouldpermittheElectionCommissiontowithdraw

recognitionofapoliticalparty.[JanataDalv.ElectionCommission,

(1996)1SCC235,para6]

26. Accordingly,itisclearthattheproposeddirectiontotheECIto

amendtheSymbolsOrderwouldoperateinafieldwherethereisa

vacuum.Infact,proposeddirectionisvitalbecausethefunctions

performed bylegislatorsarevitalto democracyand thereisno

reasonwhytheyshouldbeheldtolowerstandardsthanJudgesor

IASofficers.CandidatesforjudgeshiporfortheIASwouldnotbe

consideredatalliftherewerecriminalcasespendingagainstthem,

letaloneifchargeshadbeenframedinrespectofseriousoffences.

27. Ofcourse,therefusaltoconsidercandidatesforjudgeshipor

theIASmaybeonthetouchstoneofsuitabilityandnoteligibilitybut

theproposeddirectionisnotaneligibilityconditionforlegislatorsbut
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merelyimposesaconditiononparties.Moreover,inthecontextof

“institutionalintegrity”ofofficeoftheCVC,thisHon’bleCourthas

heldthatthependencyofcriminalcasesmaybeconsideredabaron

appointmenttoimportantofficessuchastheCVC.[CentreforPILv.

UnionofIndia,(2011)4SCC1]

28. Theeffectofproposeddirectionwouldonlybetoimposean

additionalconditiononapoliticalpartyforobtainingandretainingthe

statusofa“recognizednationalparty”or“stateparty”,whichwould

entitle itto a reserved symbolunderthe Symbols Order. The

statutoryrighttoregisterapoliticalpartywouldnotbeaffectedinany

way.Moreover,underSection13AoftheIncomeTaxAct,political

partiesareexemptfrom payingincometaxoncontributionsreceived

bythem.Therefore,preventingthem from fieldingcandidateswith

criminalantecedentsinelectionisareasonablerestriction,keepingin

mindtheconcessionsandprivilegesenjoyedbythem.

29. From thestandpointofthecandidateagainstwhom charges

havebeenframedforaseriousoffence,thesettledlegalpositionis

that he has only a statutory right to contest elections.

[Krishnamoorthy,paras59-60]Further,even assuming thatheis

innocent,itwouldhaveindirectimpactofpossiblypreventinghim for

limitedperiodoftimeuntilhistrialisoverfrom obtainingaticket

from arecognizedpoliticalpartybutsuchameasurewouldbeinthe

largerpublicinterestofensuring thatourpolityremainsfreeof

criminal.

30. TheproposeddirectioncannotresultinaviolationofArticle

19(1)(c)toform association.Acandidatewithcriminalantecedents
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canbecome/continuetobeamemberoftheparty.Thecondition

thatpoliticalpartynotgivehim aticketasaconditionforrecognition

asaState/Nationalpartytoguaranteecontinuedusageofreserved

symbol does not impinge on freedom of association of

candidate/party. Further, even assuming that it could be

characterizedasfallingwithinthescopeofArticle19(1)(c),proposed

directionisareasonablerestrictionthatisnarrowlytailoredandcan

bejustifiedonthegroundofpublicorderandmoralityinArticle19(4)

oftheConstitution.

31. The importance of insights from the socialsciences in

constitutionaldecision-making should notbe minimized.Without

innovationssuchastheBrandeisbrief,thatreliedasmuchondata

andanalysisfrom thesocialsciencesaslegalarguments,manypath-

breaking decisions by the U.S.Supreme Courtthatled to a

fundamentalreorientationofconstitutionallaw intheUnitedStates,

wouldnothavebeenpossible.ThelandmarkdecisioninBrownv.

BoardofEducation,347U.S.483(1954)onaffirmativeactionwas

basedonsimilardataandanalysisfrom thesocialsciences.

32. Whennearlyhalf(43%)ofMP’sintheLokSabhacuttingacross

allpoliticalpartieshavecriminalcasespendingagainstthem,itisnot

surprisingthataParliamentaryStandingCommitteein2007itself

simplyrejectedtherecommendationoftheLaw Commissioninits

170
th

ReportandtheElectionCommission’s“ProposalforElectoral

Reforms”toamendtheRPAtoimposeanelectoraldisqualification

onpersonsagainstwhom chargeshavebeenframedforserious

offencespunishablebysentencesof5yearsormore.
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33. Inthisbackground,thedecisionsofthisHon’bleCourtalso

supportthe compelling necessityforthis Hon’ble Courtto take

immediate steps to detercandidates who have charges framed

againstthem from contesting elections:First:In the contextof

upholdingthedenialofrighttovotetothoseconfinedinjail,this

Hon’bleCourtinAnukulChandraPradhanv.UnionofIndia,[(1997)6

SCC1],held“…criminalizationofpoliticsisthebaneofsocietyand

negationofdemocracy. Itissubversiveoffreeandfairelections,

whichisabasicfeatureoftheConstitution.Thus,aprovisionmade

intheelectionlawtopromotetheobjectoffreeandfairelectionsand

facilitatemaintenanceoflaw andorder,whicharetheessenceof

democracy,must,therefore,beso viewed”.(244
th

ReportofLaw

CommissionrecordstheeminentjuristFaliNariman“articulatedthe

need for enlarging the whole concept of disqualification and

emphasizedthatthelawneedstogoaheadinordertopromotepurity

andintegrityofdemocraticprocess.”)Second:Criminalsshouldnot

beallowedtobecomelawmakers.InAssociationforDemocratic

Reforms,thisCourtheld: “…votersmaynotelectlaw-breakersas

law-makersandsomeflowersofdemocracymayblossom.”[Also

see Prabhakaran, para. 54)] Third: Candidates with criminal

antecedentsinterferewiththepurityoftheelectoralprocessthrough

coercionandintimidationofvotersandrivalcandidates,whichisa

violationoffreedom ofexpressionofvoterunderArticle19(1)(a).

ThisHon’bleCourtinPrabhakaran,gavejudicialrecognitiontothe

factthat“…personswithcriminalbackgrounddopollutetheprocess

ofelectionastheydonothavemanyaholdbarredandhaveno
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reservation from indulging in criminality to win success atan

election.”InPUCL[(2013)10SCC1],Courtrecognized“…castingof

voteisafacetofrightofexpressionofanindividualandthesaidright

is provided underArticle 19(1).”.Fourth:Permitting criminals to

becomelegislatorresultsinthebreakdownofruleoflaw bothin

termsofgovernmentmachineryaswellasintermsofadministration

ofjustice.TheCourtinManojNarulaheld:“Ademocraticpolityas

understoodinitsquintessentialpurity,isconceptuallyabhorrentto

corruptionandespeciallycorruptionathighplacesandrepulsiveto

theideaofcriminalizationofpoliticsasitcorrodesthelegitimacyof

thecollectiveethos,frustratesthehopesand aspirationsofthe

citizensandhaspotentialitytoobstruct,ifnotderail,theruleoflaw…”.

Therefore,theHon’bleCourtmusttakestepstobancriminalsfrom

contestingandupholdtheruleoflawinherentinArticle14.

34. Inthisbackground,thisHon’bleCourtmaydirecttheECIto

insertinParagraph6A“ConditionsforrecognitionasaStateParty”

andParagraph6B“ConditionsforrecognitionasaNationalParty”of

theElectionSymbols(ReservationandAllotment)Order,1968,the

additional condition as thus– “No candidate with criminal

antecedentsshallbesetupbythePoliticalParty”.Inconsonance

with the Law Commission recommendations (244
th

Report),a

definitionshouldalsobeintroducedinparagraph2oftheOrderas

thus:“candidatewithcriminalantecedents”meansapersonagainst

whom chargeshavebeenframedatleastoneyearbeforethedateof

scrutinyofnominationsforanoffencewithamaximum punishment

offiveyearsormore.
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35. Iftheproposeddirectionisgiven,therewouldbenoneedeven

foranenquirybytheECIbecausecandidatesarerequiredbySection

33AoftheRPAreadwithRule4AoftheConductofElectionRules

andForm 26tofilealongwiththeirnominationpapersanaffidavit

containingdetailedinformationrelatingtotheframingofcharges

againstthem foroffencespunishablewithimprisonmentofmore

than2years.ThiswouldincludetheSectionsunderwhichtheyare

charged,thecourtthatdidsoandthedateonwhichchargeswere

framed.ThereareprecedentsforthisHon’bleCourttogivedirections

totheECItopreservepurityofelectionsandprotectfundamental

rights.

36. In Association forDemocratic Reforms,this Hon’ble Court

directedECItocallforinformationonaffidavitfrom eachcandidate,

interalia,listingtheoffenceswithwhichheischarged,assetsof

himselfandhisfamilybyissuingnecessaryordersinexerciseof

powerunderArticle324.TheCourtheldthat:“48.Finally,inourview

thisCourtwouldhaveamplepowertodirecttheCommissiontofill

thevoid,intheabsenceofsuitablelegislationcoveringthefieldand

thevotersarerequired to bewellinformed and educated about

contestingcandidatessothattheycanelectapropercandidateby

theirown assessment.Itisthedutyoftheexecutiveto fillthe

vacuum byexecutiveordersbecauseitsfieldiscoterminouswith

thatofthelegislature,andwherethereisinactionbytheexecutive,

forwhateverreason,thejudiciarymuststepin,inexerciseofits

constitutionalobligationsto provideasolutiontillsuchtimethe

legislatureactstoperform itsrolebyenactingproperlegislationto
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coverthefield.Theadverseimpactoflackofprobityinpubliclife

leadingtoahighdegreeofcorruptionismanifold.Therefore,ifthe

candidateisdirectedtodeclarehis/herspouse’sanddependants’

assets—immovable,movableandvaluablearticles— itwouldhave

itsowneffect….”

37. InS.Subramaniam Balajiv.StateofT.N.,(2013)9SCC659,this

Hon’bleCourtdirectedtheECItoframeguidelinesgoverningthe

contentsofelectionmanifesto to beincludedintheMCC. The

Hon’bleCourtheldthat:“87.Therefore,consideringthatthereisno

enactment that directly governs the contents of the election

manifesto,we hereby directthe Election Commission to frame

guidelines forthe same in consultation with allthe recognised

politicalpartiesaswhenithadactedwhileframingguidelinesfor

generalconductofthecandidates,meetings,processions,pollingday,

partyinpower,etc.….Wearemindfulofthefactthatgenerally

political parties release their election manifesto before the

announcementofelectiondate,inthatscenario,strictlyspeaking,the

ElectionCommissionwillnothavetheauthoritytoregulateanyact

whichisdonebeforetheannouncementofthedate.Nevertheless,an

exceptioncanbemadeinthisregardasthepurposeoftheelection

manifestoisdirectlyassociatedwiththeelectionprocess.”

38. InPUCL,(2013)10SCC1,thisHon’bleCourtdirectedtheECIto

givevoterstheoptiontochoose“noneoftheabove”ineveryelection

andheld:“53.…Thusinavibrantdemocracy,thevotermustbegiven

anopportunitytochoosenoneoftheabove(NOTA)button,whichwill

indeedcompelthepoliticalpartiestonominateasoundcandidate.
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Thissituationpalpablytellsusthedireneedofnegativevoting.63.…

Inview ofourconclusion,wedirecttheElectionCommissionto

providenecessaryprovisionintheballotpapers/EVMsandanother

buttoncalled“NoneoftheAbove”(NOTA)maybeprovidedinEVMs

sothatthevoters,whocometothepollingboothanddecidenotto

voteforanyofthecandidatesinthefray,areabletoexercisetheir

rightnottovotewhilemaintainingtheirrightofsecrecy.Inasmuchas

theElectionCommissionitselfisinfavouroftheprovisionforNOTA

inEVMs,wedirecttheElectionCommissiontoimplementthesame

eitherinaphasedmanneroratatimewiththeassistanceofthe

GovernmentofIndia….”

39. Theproposeddirectiondoesnotconstituteadisqualificationin

violation ofArticles 102(1)(e)or191(1)(e)ofthe Constitution

becausetheaffectedcandidatecanalwaysstandforelectionasan

independent.AnysuchdirectionbythisHon’bleCourtalsowouldnot

breachtheprincipleoftheseparationofpowersbecausethereisa

legislative vacuum insofaras Parliamenthas notenacted any

legislationinthefieldcoveredbytheSymbolsOrder,whichhasbeen

issuedbytheElectionCommissioninexercisesolelyofitspowers

underArticle324.Thisfollowsbecause:(i)ThepoweroftheElection

CommissionunderArticle324oftheConstitutionoperatesinareas

leftunoccupiedbylegislationandisplenaryincharacter.[KanhiyaLal

Omarv.R.K.Trivedi,(1985)4SCC 628(para.16).]Thepowerof

“superintendence,directionandcontrol”oftheconductofelections

vestedintheElectionCommissionisexecutiveincharacter.[A.C.

Josev.SivanPillai,(1984)2SCC656(para.22).](ii)TheSymbols
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OrderistraceabletothepoweroftheElectionCommissionunder

Article324.[KanhiyaLalOmar(para.16).](iii)Thepowertoamend,

varyorrescindanorderwhichisadministrativeincharacterunder

Section21oftheGeneralClausesAct,specificallyreferredtoin

paragraph 2(2)ofthe SymbolsOrder,would permitthe Election

Commissiontowithdrawrecognitiontoapoliticalparty.[JanataDalv.

ElectionCommission,(1996)1SCC235(para.6).]Accordingly,itis

clearthattheproposeddirectiontotheECItoamendtheSymbols

Orderwouldoperateinafieldwherethereisalegislativevacuum.

Theproposeddirectionisvitalbecausethefunctionsperformedby

legislatorsarevitaltodemocracyandthereisnoreasonwhythey

should be held to lower standards than Judges or Indian

AdministrativeServiceofficers. Candidatesforjudgeship ofthe

superiorcourtsorforthe Indian Administrative Service certainly

wouldnotbeconsideredatalliftherewerecriminalcasespending

againstthem,letaloneifchargeshadbeenframedinrespectof

seriousoffences.

40. Ofcourse,therefusaltoconsidercandidatesforjudgeshipor

theI.A.S.maybeonthetouchstoneofsuitabilityandnoteligibility.It

is worth noting,however,thatthe proposed direction is notan

eligibility condition forlegislators butrathermerely imposes a

condition on political parties. Moreover,in the context of

“institutionalintegrity”ofofficeoftheChiefVigilanceCommissioner

(CVC),thisHon’bleCourthasheldthatthependencyofcriminal

casesmaybeconsideredabaronappointmenttoimportantoffices

suchastheCVC.[CentreforPILv.UnionofIndia,(2011)4SCC1.]

WWW.LIVELAW.COM



19

41. Thereareveryfewconstitutionalofficesasimportantasthatof

Legislators.InP.V.NarasimhaRaocase[(1998)4SCC626atpara

162],athisHon’bleCourtwhileholdingthatMPsandMLAsare

“publicservant”forpurposesofthePreventionofCorruptionAct,

1988held:“Inademocraticform ofgovernment,itistheMemberof

ParliamentoraStatelegislaturewhorepresentsthepeopleofhis

constituencyinthehighestlaw-makingbodiesattheCentreandthe

Staterespectively.Notonlyishetherepresentativeofthepeoplein

theprocessofmakingthelawsthatwillregulatetheirsociety,heis

theirrepresentativeindecidinghowthefundsoftheCentreandthe

Statesshallbespentandinexercisingcontrolovertheexecutive.It

isdifficulttoconceiveofadutymorepublicthanthisorofadutyin

whichtheState,thepublicandthecommunityatlargewouldhave

greaterinterest.”

42. Theeffectofproposeddirectionwouldonlybetoimposean

additionalconditiononapoliticalpartyforobtainingandretainingthe

statusofa“recognizednationalparty”or“stateparty”,whichwould

entitle itto a reserved symbolunderthe Symbols Order. The

statutoryrighttoregisterapoliticalpartyunderSection29A,RPA,

wouldnotbeaffectedinanyway.Moreover,underSection13Aof

theIncomeTaxAct,1961,politicalpartiesareexemptfrom paying

incometaxoncontributionsreceivedbythem.Therefore,imposing

conditionduringelectionspreventingthem from fieldingcandidates

withcriminalantecedentsinanelectionisreasonablekeepingin

mindtheconcessionsandprivilegesenjoyedbythem.
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43. From thestandpointofthecandidateagainstwhom charges

havebeenframedforaseriousoffence,thesettledlegalpositionis

thathehasonlyastatutoryrighttocontestelectionsandnothing

more.(Krishnamoorthy,paras59-60)Further,evenassumingthathe

isinnocent,itwouldhavetheindirectimpactofpossiblypreventing

him foralimitedperiodoftimeuntilhistrialisoverfrom obtaininga

ticketfrom a recognized politicalpartythatvalues its reserved

symbol. Suchameasurewouldbeinthelargerpublicinterestof

ensuringthatourpolityremainsfreeofcriminalelements.Thetest

for determining whether such a direction would violate the

fundamentalrights should be whetherthis Hon’ble Courtwould

upholdalawimposingadisqualificationofsimilarnatureconsidering

presumptionofconstitutionalitykeepinginmindthelargerpublic

interestreferredtoabove.

44. The proposed direction cannotresultin a violation ofthe

fundamental right guaranteed under Article 19(1)(c) of the

Constitution to form an association.A candidate with criminal

antecedentscanbecomeorcontinuetobeamemberofthepolitical

party.Theconditionthatthepoliticalpartynotgivehim aticketasa

conditionforrecognitionasaStateorNationalpartytoguarantee

continuedusageofthereservedsymboldoesnotimpingeonthe

freedom ofassociationofeitherthecandidateorthepoliticalparty.

Further,evenassumingthatitcouldbecharacterizedasfallingwithin

thescopeofArticle19(1)(c),theproposeddirectionarguablyisa

reasonablerestrictionthatisnarrowlytailoredandcanbejustifiedon
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the ground ofpublic orderand moralityin Article 19(4)ofthe

Constitution.

45. Suchalaw would also passtherationalclassificationtest

underArticle14becausetheclassofcandidateswhohaveserious

criminalchargesframedagainstthem isclearlydistinctfrom the

classthatdoesnotandtheclassificationhasarationalnexuswith

thelargerobjectiveofstoppingthecriminalizationofthepolitical

system.

46. Theobjectionsmaybethat(a)itwouldviolatethepresumption

ofinnocenceandthattheclassofaffectedpersonswouldinclude

personsagainstwhom falseorfrivolouscaseshavebeenfiled;and

(b)thisHon’bleCourtcannotdoindirectlywhatitmaynotdodirectly.

Thecontentionbasedonpresumptionofinnocenceiswithoutmerit.

The presumption ofinnocence is defined as “the fundamental

principlethatapersonmaynotbeconvictedofacrimeunlessthe

governmentprovesguiltbeyondareasonabledoubt,withoutany

burdenplacedontheaccusedtoproveinnocence.”[BLACK’S LAW

DICTIONARY,10
th

Ed.(2014),p.1378.]Infact,theproposeddirection

doesnotoperateinthefieldofcriminallaw atallinsofarasitonly

imposesanadditionalconditiononapoliticalpartythatitmaynotset

upacandidatewithcriminalantecedentsandfailuretoabidebythe

conditionwillonlyimpactitsabilitytoretainitsreservedsymbol.In

PrabhakarantheCourtheld:“…contestinganelectionisastatutory

rightandqualificationsanddisqualificationsforholdingtheoffice

canbestatutorilyprescribed.Aprovisionfordisqualificationcannot
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betermedapenalprovisionandcertainlycannotbeequatedwitha

penalprovisioncontainedinacriminallaw...”.

47. Proposed direction does notimpinge upon presumption of

innocence. First,theproposeddirectiondoesnothaveeffectof

convictingthecandidateorsubjectinghim toimprisonment.Second,

itdoesnotimposeaseriousdisabilityonthecandidatetotheextent

thathecanalwaysstandasanindependent.Theallegeddeprivation

ofhavingtomakedowithoutpartyfinancingisnotempiricallywell

founded.Asnoted above,personswithcriminalantecedentsare

chosenbypoliticalpartiesinlargepartbecausetheycanpumplarge

amountsofillegalfundsintotheirelections.Third,theproposed

directionwouldoperateevenagainstaninnocentcandidateonlyfora

shortperiodoftimeuntilhistrialisover.Thissituationisanalogous

toacasewheretheconvictionofacandidateisoverturnedonappeal.

Eveninthelattercase,thisHon’bleCourtinPrabhakaran,heldthat

judgmentreversingtheconvictionwouldnothavetheeffectofwiping

out disqualification on date of scrutiny of nominations while

convictionwasstillsubsisting.Moreover,eveninthefieldofcriminal

law,presumption ofinnocenceisnotabsolute.Manyundertrial

personspentyears,evendecadessometimes,injail,oftenbeyond

thesentencethattheywouldsufferifconvicted.

48. Further,byraisingthethresholdtothestagewherecharges

havebeenframedbeforetherestrictionwilloperate,chancesare

considerablyreducedoffalsecasesbeingmaliciouslyfoistedona

candidateorthatthereisnosubstanceatallinthecaseagainsthim:

First,thepolicehaveinvestigatedthechargesagainstthecandidate
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andfoundsufficientevidencetoprosecutetheaccusedandhave

filedfinalreportu/s173.Second,theCourthasapplieditsmindto

the police reportu/s 173,taken cognizance on the basis after

applyingitsmindtothefinalreportandthematerialsthereinand

issuedprocesstoaccused.Third,theCourthasframedchargesu/s

228afterhearingpartiesandconsideringalltheevidenceandthe

pleaoftheaccusedfordischargeu/s227.Thestandardofprooffor

framingchargesu/s228is“…thereisgroundforpresumingthatthe

accused hascommitted an offence …”. Ofcourse,bythis,the

presumptionofinnocenceisnotnullifiedtotheextentthatburden

continues to be on the prosecution untilthe end oftrialand

pronouncementofverdict.But,bystageofframingofcharges,at

least,thejudgeshouldhavesatisfiedhimselfthatthereisaprima

faciecaseagainsttheaccused.

49. TheadditionalprotectionenvisagedbytheLawCommissionin

the244
th

Reportisthatchargesshouldhavebeenframedatleastone

yearbefore the scrutinyofnominations.During this period,the

candidatecouldalsoapplytotheHighCourtunderSection482ofthe

CodeorundertheArticle226forquashingofthechargesagainst

him.The contention maybe thatthe proposed direction would

amountto doing indirectlywhatcannotbedonedirectlyisalso

withoutmerit. Theproposed directionneitheraddsaneligibility

condition in violation of Articles 84 or 173 nor imposes a

disqualificationinviolationoftheprovisionsofArticle102(1)(e)or

191(1)(e).Itwouldonlydeterpoliticalpartiesfrom givingticketsto

criminals.
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50. ThisHon’bleCourtincatenaofdecisionsheldthatrightto

contestisastatutoryright.Jawedv.StateofHaryana(2003)8SCC

369;NPPonnuswamiv.ReturningOfficer1952SCR218;Jamuna

PrasadMukhariyav.LacchiRam AIR1954SC686;JyotiBasuv.Debi

Ghosal(1982)1SCC 691;KuldipNayyarv.UOI(2006)7SCC 1;

Krishnmurthyv.UOI(2010)7SCC202;PUCLv.UOI(2013)10SCC1;

Krishnamoorthyv.Sivakumar&others(2015)3SCC467.

51. ThisHon’bleCourtheld thatConstituentAssemblydebates

throughlightontheintentionoftheframers:TMAPaiFoundation

(2002)8SCC481;S.R.Chaudhariv.StateofPunjab(2001)7SCC126;

A.K.Royv.UnionofIndia(1982)1SCC271;IndraSawhneyv.UOI

(1992)Supp(3)SCC217.

52. Prayersoftheinstantpetitionisdifferentfrom WP(C)536/2011.

Thequestionreferredto theConstitutionBenchwas“… whether

disqualificationofmembershipcanbelaiddownbytheCourtbeyond

Article102(1)(a)to(d)andthelawmadebyParliamentunderArticle

102(1)(e)”?Petitioner’sPILWP(C)800/2015]wastaggedwithWP(C)

536/2011.

53. Apersonagainstwhom chargeshavebeenframedinserious

offences,cannotbecome a Doctor,Engineer,Primary Teacher,

Professor,Army Officer,Police Officer,JudicialOfficer,District

Magistrate,DistrictJudge,MetropolitanMagistrateandJudgeofthe

HighCourtandSupremeCourt.But,hecancontestelection,become

MLA,MPandevenMinister,whichisarbitrary,irrationalandoffends

Article14oftheConstitution.Thisisamatterofseriousconcernto

both-democracyandruleoflaw,becausemanyLegislatorsareprima

WWW.LIVELAW.COM



25

facieinvolvedinseriouscriminalcases.Thereisabsolutelynodoubt

thatanMPreceivesasalaryandallowancesfrom theGovernment

andthesamehavingbeensanctifiedbytheConstitutionandthelaw.

Article106oftheConstitutionofIndiaprovidesthat “themembersof

eitherHouseoftheParliamentshallbeentitledtoreceivesalaries

andallowancesasmayfrom timetotimebedeterminedbythe

Parliamentbylaw.”TheLaw inpursuancethereofis“TheSalary,

AllowancesandPensionofMembersofParliamentAct,1954along

withotherRulesmadesuchas:(i)TravellingandDailyAllowances

Rules,1957(ii)HousingandTelephoneFacilitiesRules,1956(iii)

MedicalFacilitiesRules,1959(iv)AllowancesforJourneysAbroad

Rules,1960(v)ConstituencyAllowanceRules,1986(vi)Advancefor

the Purchase ofConveyance Rules,1986 (vii)Office Expense

AllowanceRules,1988.Onaregularbasis,eachoftheserulesare

revisedupwards,atthebehestoftheMPsthemselves,drawingon

theconsolidatedfundofIndia.Therearesimilarsuchprovisionsin

eachoftheStatesfortheMLAsaswell.Therecanbenoquarrelwith

thishowever,astheyareconsideredreasonableexpendituresforthe

upkeepandmaintenanceofanindividualdulyelectedornominated

toservethenationinthehighhouseofParliament.

54. LegislatorsarepublicservantswhotakeaConstitutionalOath

[FormsIIIandVIIofThirdScheduletotheConstitution]toservethe

peopleandtowardsthisend,theyshouldnothavetoworryabout

theircriminalcases.From theoath,itisclearthatLegislatorsare

supposedtoworkfulltimeforpubliccause.Itisimpossiblefora

persontolookafterthenationononehandreligiouslyandinvolvedin
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serious criminalcases.Article 85 of the Constitution of India

empowersthePresidentofIndiatosummontheParliamentatany

time.Inaddition,thePresidentfollowstheadviceoftheCouncilof

Ministers.Therefore,effectively,the centralgovernmentdecides

whenParliamentisgoingtomeettooverseeitsfunctioning.The

legislatorshavetobethereintheParliamentoneveryworkingdayas

andalltimeswheneverbeingcalled. Inpastyears, therehasbeena

declineinthenumberofsittingdaysofParliamentandpercentageof

attendanceofMPs.Besidestheabovefacts,theOathofAffirmation,

whichaLegislatormakesunderThirdScheduleoftheConstitution,

obligeshim tofaithfullydischargethedutyuponwhichheisentering.

NeedlesstosaythatachargesheetedMPandMLAcannotfaithfully

dischargehisdutyasalegislatorifhespendstimeinCourts.This

wouldamounttoaviolationoftheConstitutionalOathtowhichthe

ApexCourtoughtnottobeamutespectator.

55. TheParliamenthasmanycommittees,whosemembersare

nominatedbytheChairperson.TheCommitteesscrutinizepolicies,

programmesandbillsandproposeamendmentstothesame.There

are otherCommittees such as Public Accounts Committee and

Committee on Public Undertakings, which scrutinize reports

submittedbyCAG.TheseCommitteesareregulatedbytheRulesof

ProcedureineachHouse.RulesofprocedureineachHouseofthe

Parliamenthaveprovisionsfor‘QuestionHour’and‘ZeroHour’during

whichwrittenandoralquestionscanbeaskedbyMPs.Theseinclude

questionsspecifictoStateorConstituency,whichherepresentsorof

nationalinterest.Therefore,MPsmustattendtheparliamentevery
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working dayand dedicatethemselvesfulltimeforwelfareofthe

people.

56. The Constitution also has some provisions to make MP’s

accountable.Article102statesthataMPcanbedisqualifiedifhe

holdsan“OfficeofProfit”undertheGovernment.Hecanalsobe

disqualifiedifhequitshispartyordefectstoanotherpartyafter

beingelectedasanMPunderthe10thScheduletotheConstitution.

UnderArticle101,ifanMPisabsentfrom themeetingsformorethan

60dayswithoutpermission,hisseatmaybedeclaredvacant.Under

Article104,ifanMPsitsorvotesinParliamentwithouttakingoath,

heshallbeliabletopayafineofuptoRs500perday.But,thereisno

provisioneitherintheConstitutionorRulesofProceduretomeasure

theperformanceofMPs.

57. TheLegislatorplaysimportantroleindevelopmentofhisState.

HecanfulfillhisdevelopmentalroleundertheMemberofParliament

LocalArea DevelopmentScheme (MPLADS).Underthe scheme,

everyMPisallocatedRs5croreperyearforinitiatingdevelopmental

works in his constituency.The scheme is administered by the

MinistryofStatisticsandProgrammeImplementation(MoSPI),which

laysdownguidelinesontheworksandactivitiespermittedunder

MPLADS.The funds underMPLADS are channeled through the

respectiveimplementingagenciesinthedistrict.

58. LocalbodiessuchasPanchayatsandmunicipalitiesalsohave

animportantroleinbringingdevelopmentatthegrassroots.PartIXA

oftheConstitutionhasaprovisionunderwhichLegislatorofState

mayprovideforrepresentationofMPatintermediateandDistrict
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levelPanchayats(PanchayatSamitiand Zila Parishad).Similarly,

underPartIXAoftheConstitution,Statelegislatormayprovidefor

representationofMPsinmunicipalbodieswithintheconstituency.

MPsmaybenominated to DistrictPlanning Committees(DPCs)

whichareresponsibleforpreparingdevelopmentplansfordistrict.

59. MPshaveto monitorcentrallysponsored schemesin their

respective constituencies. The National Rural Drinking Water

Programme(NRDWP)mandatessetting up ofDistrictWaterand

SanitationMission(DWSM)ofwhichMPsandMLAsfrom thearea

wouldbemembers.TheDWSM isamongotherthings,responsible

forformulation,managementmonitoring ofprojects on drinking

watersecurity,scrutinyandapprovaloftheschemessubmittedby

Block Panchayat/Gram Panchayatand coordination of matters

relating to waterand sanitation between differentdepartments.

Similarly,undertheNationalRuralHealthMission(NRHM),MPsare

expectedtobememberofDistrictLevelVigilanceandMonitoring

Committees(DVMC)toreviewtheprogressinimplementationofthe

scheme.TheMPscouldalsoworktowardscatalyzingschemesof

theStateandCentralgovernmentintheirconstituencies.Thisis

possiblebyproactiveengagementwithpublicofficialsattheCentral

andStatelevels,greaterinteractionwithconstituentstounderstand

theirneedsandconcerns,andgreaterinformation–bothqualitative

and quantitative – about their constituencies. As elected

representatives,theyhavelegitimatepoliticalauthorityto engage

directlywithprivate/corporatesectorforindustrialdevelopmentof

constituencies.TheBiggerQuestionis:CanaDM,SDM,SP,Dy.SP
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andSHOtakeactionagainstthesitingMLAandMP,whohaspower

togethim transferred.

60. MPLADSchemeprovidesfundsforimplementingdevelopment

worksintheirconstituencies.Permissibleitemsunderthescheme

are:(i)Purchaseoftricycles,motorized/batteryoperatedwheelchair,

artificiallimbs,etc.forphysicallychallengedindividuals.Theitems

purchasedwillbegiventothebeneficiariesatapublicfunction.

Applicationsforsuchassistanceshallbeexaminedandapprovedby

CommitteeunderDistrictChiefMedicalOfficerto ensureproper

eligibility.(ii)HealthPurchaseofambulances/hearsevans.

61. DM/CMO isresponsibleforownership and managementof

ambulances.Purchaseofambulancestotransportinjuredanimalsin

Wildlife sanctuaries and NationalParks.The Wildlife Sanctuary

/NationalParkconcernedwouldberesponsibleforownershipand

management of the ambulances.(iii) Purchase of computers,

computer software along with training for government and

government aided institutions. Mobile Library for educational

institutionsofCentre,State,U.T/LocalbodiesandfurnitureuptoRs

50 lakh for primary/secondary school.Purchase of book for

schools/colleges/public library and vehicles including school

buses/vanswithalimitofRs22lakh/year.TheTwelveNominated

MPscanrecommendworksanywhereintheCountry.

62. TheprimaryfunctionofaMLAislaw-making.TheConstitution

statesthatMLA can exercisehispowerson theStateListand

ConcurrentList.TheStateListcontainssubjectsofimportancetothe

individualState alone,such as trade,commerce,development,
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irrigationandagriculture,whileConcurrentListcontainsitemsof

importance to both the Union and State Governmentsuch as

succession,marriage,education,adoption,forests and so on.

AlthoughideallyonlytheMLAscanlegislateontheStateList,the

Parliament can legislate on subjects in the State List while

Emergencyhasbeenimposed.Onthemattersthatareincludedinthe

ConcurrentList,thelawsmadebytheParliamentareprioritizedover

thelawsmadebytheLegislativeAssemblyifthePresidentdoesnot

givehisassenttolawsmadebytheLegislativeAssembly.Although

MLAs are the highestlaw-making organs ofthe State and the

profession ishonorableand noblebutthereisno restriction on

criminalstocontestelectionlikethebanonpublicservantandjudges.

63. A MoneyBillcanonlyoriginateifMLAsgiveconsent.The

Stateshavingbicamerallegislator,boththeLegislativeCounciland

VidhanParishadcanpasstheBillorsuggestchangeswithin14days

ofitsreceipt.MLAsauthorizegrantsandtax-raisingproposals. MLAs

controltheactivitiesandactionstakenbytheCouncilofMinisters

andgovernmentisanswerabletotheLegislativeAssemblyforallits

decisions.Voteofno-confidencecanbepassedonlybytheMLAs

andifpassedbymajority,forcegovernmenttoresign.QuestionHour,

CutMotion,AdjournmentMotioncanbeexercisedbyMLAinorderto

restrictexecutive.MLAscompriseElectoralCollegethatelectsthe

President.MLAselectMembersoftheRajyaSabhaandSpeakerof

Assembly.In States with bicamerallegislator,one-third ofthe

members ofthe Legislative Councilare elected by the MLAs.

Profession of Legislatoris noble therefore,Legislators should
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comporthigherstandardofethicsandmoralityratherthanlowerone.

Legislatortakeconstitutionaloathunderschedule3apersonwith

seriouscriminalcasesshouldbebarredfrom contesting,assimilar

to restrictionsimposed upon the Doctors,Engineers,Professors,

ArmyandPoliceOfficers,DistrictMagistrates,DistrictJudgesand

JudgesoftheHighCourtandSupremeCourt.

64. The instant petition raises an vitalissue pertaining to

interpretationoftheConstitutionparticularlyArticles105(3),194(3)

inthelightofsolemnoathprovidedunderThirdScheduleofthe

Constitutionincontextoffixingdutiesandenforcingaccountability

oftheelectedlegislatorsrepresentingthepeopleofIndianamely

MPs&MLAs.MatterisrelatingtoConstitutionalMorality,Institution

Integrity&AffirmativeEqualityandneedsdetaileddeliberation.

65. Thatinordertodischargetheirsolemnlegislativeandother

connected duties and responsibilities effectively and faithfully,

Legislatorsareconstitutionallyobligedto relegatetheirbusiness,

vocation,professionorotheractivitiesofincomegenerationtoback

burnerifthatactivitybecomesanimpedimentorcomesintodirect

conflictwithdischargeofconstitutionaldutiesfaithfully.Lawmaking

isseriousbusinessand no amountofpersonalwealth creation,

entertainment and/or championship and medal tally can be

compared with importance ofsolemn actoflawmakerin the

Parliament,whichcertainlyaffectseveryaspectrelatingtotheideaof

anation.Itispertinenttomentionthatretainingsuchpersonsas

members ofParliamentforwhom duties as Parliamentarian is

subject to fulfilment of their personalbusiness,vocation or
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profession,practicallyamountsto confermentofmere“Title”on

them whichhasbeenabolishedbyArticle18oftheConstitutionof

India.

66. LegislatorisnotonlyaLaw Makerbutalsoasuperiorpublic

servant.Whenapersonagainstwhom chargeshavebeenframed

eveninnormalcases,cannotbecomeaDoctor,Engineer,DM,SPor

Judge,thenallowingsuchpersontobecomeMLA,MPandMinister,

whoissupposedtodischargelargerpublicandconstitutionalduties

faithfully,isarbitraryirrationalunreasonableandviolativeofArticle

14oftheConstitutionofIndia.

PRAYER

Keeping in view the impending elections,growing menace of

criminalizationofpoliticsandsecurefundamentalrightofvoters,

guaranteedunderArticle19(1)oftheConstitution,thisHon’bleCourt

maybepleasedtoissueawrit,orderordirectiontotheElection

CommissionofIndiato:

a) insertanadditionalcondition:“politicalpartyshallnotsetup

candidatewithcriminalantecedents”inParagraph6A“Conditionsfor

recognition as a State Party”,Paragraph 6B “Conditions for

recognitionasaNationalParty”andParagraph6C“Conditionsfor

continuedrecognitionasaNationalorStateParty”oftheElection

Symbols (Reservation and Allotment)Order,1968,by using the

plenarypowerconferredunderArticle324oftheConstitution;

b) introduce a definition:“candidate with criminalantecedents

meansapersonagainstwhom chargeshavebeenframedatleast

oneyearbeforethedateofscrutinyofnominationsforanoffence
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withamaximum punishmentoffiveyearsormore”inparagraph2of

theElectionSymbols(ReservationandAllotment)Order,1968by

using the plenary power conferred under Article 324 of the

ConstitutionofIndia;

c) issuesuchotherorder(s)ordirection(s)asthisHon’bleCourt

maydeem fitinthefactsandcircumstancesofthecaseandto

ensurefreeandfairelection;

d) andallowthecostofthiswritpetitiontopetitioner.

05.08.2019 (Ashwani Kumar

Dubey)

NewDelhi Advocateforthe

Petitioner

INTHESUPREMECOURTOFINDIA
CIVILORIGINALJURISDICTION

WRITPETITION(CIVIL)NO………OF2019
INTHEMATTEROF:
AshwiniKumarUpadhyay …Petitioner
Verses
UnionofIndia&Another

...Respondents
AFFIDAVIT
I,AshwiniKumarUpadhyay aged 44 years,son ofSh.Suresh
Upadhyay,Officeat:15,New LawyersChambers,SupremeCourt,
New Delhi-110001,Residenceat:G-284,Govindpuram,Ghaziabad-
201013,atpresentatNew Delhi,doherebysolemnlyaffirm and
declareasunder:
1. Iam thesolepetitionerabovenamedandwellacquaintedwith
factsandcircumstancesofthecaseandassuchcompetentto
swearthisaffidavit.
2. I have read and understood contents of accompanying
synopsisandlistofdatespages(B-H)writpetitionparas(1-66)
pages(1-29)andtotalpages(1-40)whicharetrueandcorrectto
myknowledgeandbelief.
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3. Annexuresfiledwithpetitionaretruecopiesoftheirrespective
originals.
4. IhavenotfiledanyotherpetitioneitherinthisHon’bleCourtor
inanyotherCourtseeking sameorsimilardirectionsasprayed
exceptWP(C)1319/2018.
5. Ihavenopersonalinterests,individualgain,privatemotiveor
obliquereasonsinfilingthispetition.Itisnotguidedforgainofany
otherindividualperson,institutionorbody.Theonlymotiveispublic
interest.
6. There is no civil,criminalorrevenue litigation,involving
petitioner,whichhasorcouldhavelegalnexus,withissueinvolvedin
thispetition.
7. There is no requirementto move concerned government
authorityforreliefsoughtinthispetition.Thereisnootherremedy
availableexceptapproachingthisHon’bleCourt.
8. IhavegonethroughtheArticle32andtheSupremeCourtRules
anddoherebyaffirm thatthepresentpetitionisinconformitythereof.
9. Ihavedonewhatsoeverenquiry/investigation,whichwasinmy
powertodo,tocollectthedataormaterial,whichwasavailable;and
whichwasrelevantforthisHon’bleCourttoentertainthepresent
petition.
10. I’venotconcealedanydata/material/informationinthispetition;
which mayhaveenabled thisHon’bleCourtto form an opinion,
whethertoentertainthispetitionornotand/orwhethertograntany
reliefornot.
11. Theavermentsmadeinthisaffidavitaretrueandcorrecttomy
personalknowledgeandbelief.NopartofthisAffidavitisfalseor
fabricated,norhasanythingmaterialbeenconcealedtherefrom.

(AshwiniKumarUpadhyay)
DEPONENT
VERIFICATION
I,theDeponentdoherebyverifythatthecontentsofaboveaffidavit
aretrueandcorrecttomypersonalknowledgeandbelief.Nopartof
thisaffidavitisfalsenorhasanythingmaterialbeenconcealedthere
from.
Iherebysolemnlyaffirm anddeclareittodayi.e.the5

th

dayofAugust
2019atNewDelhi.

(AshwiniKumarUpadhyay)
DEPONEN
APPENDIX

THEELECTIONSYMBOLS(RESERVATIONANDALLOTMENT)ORDER,1968

An orderto provide forspecification,reservation,choice and allotmentof

symbolsatelectionsinParliamentaryandAssemblyConstituencies,forthe

recognitionofpoliticalpartiesinrelationtheretoandformattersconnected

therewith.

S.O.2959,dated the 31stAugust,1968.— Whereas,the superintendence,

directionandcontrolofallelectionstoParliamentandtotheLegislatureofevery

StatearevestedbytheConstitutionofIndiaintheElectionCommissionofIndia.

ANDWHEREAS,itisnecessaryandexpedienttoprovideintheinterestofpurity

ofelectionstotheHouseofthePeopleandtheLegislativeAssemblyofevery

Stateandintheinterestoftheconductofsuchelectionsinafairandefficient
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manner,forthespecification,reservation,choiceandallotmentofsymbolsfor

therecognitionofpoliticalpartiesinrelationtheretoandformattersconnected

therewith.

NOW,THEREFORE,inexerciseofthepowersconferredbyarticle324ofthe

Constitution[readwithsection29AoftheRepresentationofthePeopleAct,1951

andrules5and10]oftheConductofElectionsRules,1961,andallotherpowers

enablingitinthisbehalf,theElectionCommissionofIndiaherebymakesthe

followingOrder:—

1.Shorttitle,extent,applicationandcommencement.—(1)ThisOrdermaybe

calledtheElectionSymbols(ReservationandAllotment)Order,1968.

(2)ItextendstothewholeofIndiaandappliesinrelationtoelectioninall

ParliamentaryandAssemblyConstituenciesotherthanAssemblyConstituencies

intheStateofJammuandKashmir.

(3)ItshallcomeintoforceonthedateofitspublicationintheGazetteofIndia

whichdateishereinafterreferredtoasthecommencementofthisOrder.

2.Definitionsandinterpretation..—(1)InthisOrder,unlessthecontextotherwise

requires,—

(a)"clause"meansaclauseoftheparagraphorsub-paragraphinwhichtheword

occurs;

(b)"Commission",meanstheElectionCommissionofIndiaconstitutedunder

article324oftheConstitution;

(c) "constituency" means a parliamentary constituency or an assembly

constituency;

(d)"contestedelection"meansanelectioninaparliamentaryoranassembly

constituencywhereapollistaken;

(e)"election"meansanelectiontowhichthisOrderapplies;

[(ee)"form"meansaForm appendedtothisOrder;]

(f)"generalelection"meansanygeneralelectionheldafterthecommencement

ofthisOrderforthepurposesofconstitutingtheHouseofthePeopleorthe

LegislativeAssemblyofaStateandincludesageneralelectionwherebythe

HouseofthePeopleortheLegislativeAssemblyofaStateinexistenceand

functioningatsuchcommencement,hasbeenconstituted;

(g)"paragraph"meansaparagraphofthisOrder;

[(h)"politicalparty"meansanassociationorbodyofindividualcitizensofIndia

registeredwiththeCommissionasapoliticalpartyundersection29Aofthe

RepresentationofthePeopleAct,1951(43of1951);]

[(i)"State"includestheNationalCapitalTerritoryofDelhiandtheUnionterritory

ofPondicherry;]

(j)"Sub-paragraph"meansasub-paragraphoftheparagraphinwhichtheword

occurs;

[(jj)“Union territory”means Union territoryotherthan the NationalCapital

TerritoryofDelhiandtheUnionterritoryofPondicherry;and]

(k)wordsandexpressionsusedbutnotdefinedinthisOrderbutdefinedinthe

Representation ofthe People Act,1950 (43 of1950),orthe rules made

thereunderorintheRepresentationofthePeopleAct,1951(43of1951),orthe

rulesmadethereundershallhavethemeaningsrespectivelyassignedtothem in

thoseActsandrules.

(2)TheGeneralClausesAct,1897(10of1897)shall,asfarasmaybe,applyin

relationtointerpretationofthisOrderasitappliesinrelationtotheinterpretation

ofaCentralAct.
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4.Allotmentofsymbols.—Ineverycontestedelectionasymbolshallbeallotted

toacontestingcandidateinaccordancewiththeprovisionsofthisOrderand

differentsymbolsshallbeallotted to differentcontesting candidatesatan

electioninthesameconstituency.5.Classificationofsymbols.—(1)Forthe

purposeofthisOrdersymbolsareeitherreservedorfree.

(2)SaveasotherwiseprovidedinthisOrder,areservedsymbolisasymbol

whichisreservedforarecognisedpoliticalpartyforexclusiveallotmentto

contestingcandidatessetupbythatparty.

(3)Afreesymbolisasymbolotherthanareservedsymbol.

[6.Classificationofpoliticalparties.—(1)ForthepurposesofthisOrderandfor

suchotherpurposesastheCommissionmayspecifyasandwhennecessity

thereforarises,politicalparties are eitherrecognised politicalparties or

unrecognisedpoliticalparties.

(2)ArecognisedpoliticalpartyshalleitherbeaNationalpartyoraStateparty.

[6A.Conditionsforrecognition asaStateparty.—A politicalpartyshallbe

eligibleforrecognitionasaStatepartyinaState,onlyif,anyofthefollowing

conditionsisfulfilled:––

(i)AtthelastgeneralelectiontotheLegislativeAssemblyoftheState,the

candidatessetupbythepartyhavesecurednotlessthansixper.Cent.ofthe

totalvalidvotesintheState;and,inaddition,thepartyhasreturnedatleasttwo

memberstotheLegislativeAssemblyofthatStateatsuchgeneralelection;or

(ii)AtthelastgeneralelectiontotheHouseofthePeoplefrom thatState,the

candidatessetupbythepartyhavesecurednotlessthansixper.Cent.ofthe

totalvalidvotespolledintheState;and,inaddition,thepartyhasreturnedat

leastonemembertotheHouseofthePeoplefrom thatStateatsuchgeneral

election;or

(iii)AtthelastgeneralelectiontotheLegislativeAssemblyoftheState,theparty

haswonatleastthreeper.Cent.ofthetotalnumberofseatsintheLegislative

Assembly,(anyfractionexceedinghalfbeingcountedasone),oratleastthree

seatsintheAssembly,whicheverismore;or

(iv)AtthelastgeneralelectiontotheHouseofthePeoplefrom theState,the

partyhasreturnedatleastonemembertotheHouseofthePeopleforevery25

membersoranyfractionthereofallottedtothatState.]

6B.ConditionsforrecognitionasaStateparty.—Apoliticalparty,otherthana

Nationalparty,shallbetreatedasarecognisedStatepartyinaStateorStates,if,

andonlyif,—either(A)(i)thecandidatessetupbyit,atthelastgeneralelection

totheHouseofthePeople,ortotheLegislativeAssemblyoftheStateconcerned,

havesecurednotlessthansixpercent.ofthetotalvalidvotespolledinthat

Stateatthatgeneralelection;and(ii)inaddition,ithasreturnedatleasttwo

memberstotheLegislativeAssemblyoftheStateatthelastgeneralelectionto

thatAssembly;

or(B)itwinsatleastthreepercent.ofthetotalnumberofseatsinthe

LegislativeAssemblyoftheState(anyfractionexceedingone-halfbeingcounted

asone),oratleastthreeseatsintheAssembly,whicheverismore,atthe

aforesaidgeneralelection.

6C.ConditionsforcontinuedrecognitionasaNationalorStateparty.—Ifa

politicalpartyisrecognisedasaNationalpartyunderparagraph6A,orasaState

partyunderparagraph 6B,thequestion whetheritshallcontinueto beso

recognizedafteranysubsequentgeneralelectiontotheHouseofthePeopleor,

asthecasemaybe,totheLegislativeAssemblyoftheStateconcerned,shallbe
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dependentupon thefulfilmentbyitoftheconditionsspecified in thesaid

paragraphsontheresultsofthatgeneralelection.]

ARTICLE324INTHECONSTITUTIONOFINDIA

“324.Superintendence,directionandcontrolofelectionstobevestedinan

ElectionCommission

(1) Thesuperintendence,directionandcontrolofthepreparationoftheelectoral

rollsfor,andtheconductof,allelectionstoParliamentandtotheLegislatureof

everyStateandofelectionstotheofficesofPresidentandVicePresidentheld

underthisConstitutionshallbevestedinaCommission(referredtointhis

ConstitutionastheElectionCommission)

(2) TheElectionCommissionshallconsistoftheChiefElectionCommissioner

andsuchnumberofotherElectionCommissioners,ifany,asthePresidentmay

from timetotimefixandtheappointmentoftheChiefElectionCommissioner

andotherElectionCommissionersshall,subjecttotheprovisionsofanylaw

madeinthatbehalfbyParliament,bemadebythePresident

(3) WhenanyotherElectionCommissionerissoappointedtheChiefElection

CommissionershallactastheChairmanoftheElectionCommission

(4) BeforeeachgeneralelectiontotheHouseofthePeopleandtotheLegislative

AssemblyofeachState,andbeforethefirstgeneralelectionandthereafter

beforeeachbiennialelectiontotheLegislativeCouncilofeachStatehavingsuch

Council,thePresidentmayalsoappointafterconsultationwiththeElection

CommissionsuchRegionalCommissionersashemayconsidernecessaryto

assisttheElectionCommissionintheperformanceofthefunctionsconferredon

theCommissionbyclause(1)

(5) Subjecttotheprovisionsofanylaw madebyParliament,theconditionsof

serviceandtenureofofficeoftheElectionCommissionersandtheRegional

CommissionersshallbesuchasthePresidentmaybyruledetermine;Provided

thattheChiefElectionCommissionershallnotberemovedfrom hisoffice

exceptinlikemannerandonthelikegroundsasaJudgeoftheSupremeCourt

andtheconditionsofserviceoftheChiefElectionCommissionershallnotbe

variedtohisdisadvantageafterhisappointment:Providedfurtherthatanyother

ElectionCommissioneroraRegionalCommissionershallnotberemovedfrom

officeexceptontherecommendationoftheChiefElectionCommissioner

(6) ThePresident,ortheGovernorofaState,shall,whensorequestedbythe

Election Commission,make available to the Election Commission orto a

RegionalCommissionersuchstaffasmaybenecessaryforthedischargeofthe

functionsconferredontheElectionCommissionbyclause(1)

**************
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AnnexureP-1

ITEM NO.15 COURTNO.1 SECTIONPIL-W

SUPREM ECOURTOFINDIA

RECORDOFPROCEEDINGS

WritPetition(Civil)No.1319/2018

ASHWINIKUMARUPADHYAY

Petitioner(s)

VERSUS

ELECTIONCOMMISSIONOFINDIA

Respondent(s)

Date:21-01-2019Thispetitionwascalledonforhearingtoday.

CORAM :

HON'BLETHECHIEFJUSTICE

HON'BLEMR.JUSTICESANJIVKHANNA

ForPetitioner(s)Mr.AshwiniKumarUpadhyay,Petitioner-in-person

Mr.R.D.Upadhyay,AOR

ForRespondent(s)

UPONhearingthecounseltheCourtmadethefollowing

ORDER

Havingheardthepetitioner,whoisappearingin-personandupon

perusingtheprayersmadeinthewritpetition,wearenotinclinedto

entertainthewritpetitionatthisstage.Thesameis,accordingly,

dismissed.However,weleaveitopentothepetitionertoapproach

theElectionCommissionofIndia,ifsoadvised.
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(ChetanKumar) (AnandPrakash)

A.R.-cum-P.S. CourtMaster

To, 22.01.2019

TheChiefElectionCommissioner

ElectionCommissionofIndia,

NirvachanSadan,AshokaRoad,NewDelhi-110001

Sub:Restrictpoliticalparties to setup candidates with serious criminal

antecedents

Sir,

(1) CriminalizationofpoliticsinIndiaisgraduallygrowing.Whatisalarmingis

thatthepercentageofcandidateswithcriminalantecedentsandtheirchancesof

winning election have actually increased steadily overthe years. In fact,

empiricalanalysisshowsthat,wherethechargesagainstacandidateareserious,

itslightly increases the statisticalprobability ofhis winning the election.

Criminalswhoearlierusedtohelppoliticianswinelectionsinthehopeofgetting

favoursappeartohavecutoutthe“middleman”infavourofenteringpolitics

themselves. Politicalpartiesin turn havebecomesteadilymorerelianton

criminalsascandidatesnotonlybecausethey“self-finance”theirownelections

inanerawhereelectioncontestshavebecomephenomenallyexpensivebutalso

becausecandidateswithcriminalantecedentsaremorelikelytowinthan“clean”

candidates. Politicalpartiesarecompetingwitheachotherinaracetothe

bottom becausetheycannotaffordtoleavetheircompetitorsfreetorecruit

criminals.

(2) Petitionerisfilingthispetition,toinsertanadditionalcondition-“political

partyshallnotsetup candidatewithcriminalantecedents”inParagraph6A

“Conditionsforrecognition asaStateParty”,Paragraph 6B “Conditionsfor

recognitionasaNationalParty”andParagraph6C “Conditionsforcontinued

recognitionasaNationalorStateParty”oftheElectionSymbolsOrder,1968.

TheElectionCommissionshouldalsointroduceadefinitioninparagraph2ofthe

Orderasthus:“candidatewithcriminalantecedentsmeansapersonagainst

whom chargeshavebeenframedatleastoneyearbeforethedateofscrutinyof

nominationsforanoffencewithamaximum punishmentoffiveyearsormore”.

(3) TherewouldbenoneedevenforenquirybytheElectionCommission

becausecandidatesarerequiredbySection33AoftheRPA1951,readwithRule

4AoftheConductofElectionRules,1961andForm 26,tofilealongwiththeir

nominationpapersanaffidavitcontainingdetailedinformationrelatingtothe
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framingofchargesagainstthem foroffencespunishablewithimprisonmentof2

yearsormore.ItincludestheSectionsunderwhichtheyarecharged,theCourt

thatdidsoandthedateonwhichchargeswereframed.Itisnecessarytostate

thattheproposeddirectionsdoesnotconstituteadisqualificationinviolationof

theArticles102or191becausetheaffectedcandidatescanalwaysstandfor

electionasanIndependent.Itwouldnotbreachtheprincipleofseparationof

powersbecausethereisalegislativevacuum insofarastheParliamenthasnot

enactedanylegislationinthefieldcoveredbytheElectionSymbolsOrder,1968,

whichhasbeenissuedbytheECIinexerciseofitsplenarypowersunderArticle

324oftheConstitution.

(4) TheApexCourthasheldthatPowersoftheElectionCommissionunder

Article324operatesinareasleftunoccupiedbylegislationandisplenaryin

character.[KanhiyaLalOmarv.R.K.Trivedi,(1985)4SCC628,Para16]The

powerof“superintendence,directionandcontrol”oftheconductofelections,

vestedintheElectionCommission,isexecutiveincharacter.[A.C.Josev.Sivan

Pillai,(1984)2SCC656,p.22]TheSymbolsOrderistraceabletothepowerof

theElectionCommissionunderArticle324. [KanhiyaLalOmar,para16]The

powertoamend,varyorrescindanorderwhichisadministrativeincharacter

underSection21oftheGeneralClausesAct,specificallyreferredtoinparagraph

2(2)oftheSymbolsOrder,wouldpermittheElectionCommissiontowithdraw

recognitionofapoliticalparty.[JanataDalv.ElectionCommission,(1996)1SCC

235]

(5) Accordingly,itisclearthattheproposedamendmentintheSymbolsOrder

wouldoperateinafieldwherethereisavacuum.Infact,proposedamendmentis

vitalbecausethefunctionsperformedbylegislatorsarevitaltodemocracyand

thereisnoreasonwhytheyshouldbeheldtolowerstandardsthanJudgesor

IASofficers.CandidatesforjudgeshiporfortheIASwouldnotbeconsideredat

alliftherewerecriminalcasespendingagainstthem,letaloneifchargeshad

beenframedinrespectofseriousoffences.

(6) Ofcourse,therefusaltoconsidercandidatesforjudgeshiportheIASmay

be on the touchstone ofsuitability and noteligibility butthe proposed

amendmentisnotaneligibilityconditionforlegislatorsbutmerelyimposesa

conditiononparties.Moreover,inthecontextof“institutionalintegrity”ofoffice

oftheCVC,theApexCourthasheldthatthependencyofcriminalcasesmaybe

consideredabaronappointmenttoimportantofficessuchastheCVC.[Centre

forPILv.UnionofIndia,(2011)4SCC1]

(7) Theeffectofproposeddirectionwouldonlybetoimposeanadditional

condition on a politicalparty forobtaining and retaining the status ofa

“recognizednationalparty”or“stateparty”,whichwouldentitleittoareserved
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symbolundertheSymbolsOrder.Thestatutoryrighttoregisterapoliticalparty

wouldnotbeaffectedinanyway.Moreover,underSection13AoftheIncome

TaxAct,politicalpartiesareexemptfrom payingincometaxoncontributions

received bythem.Therefore,preventing them from fielding candidateswith

criminalantecedentsinelectionisareasonablerestriction,keepinginmindthe

concessionsandprivilegesenjoyedbythem.

(8) From thestandpointofthecandidateagainstwhom chargeshavebeen

framedforaseriousoffence,thesettledlegalpositionisthathehasonlya

statutoryrighttocontestelections.[Krishnamoorthy,paras59-60]Further,even

assumingthatheisinnocent,itwouldhaveindirectimpactofpossiblypreventing

him forlimitedperiodoftimeuntilhistrialisoverfrom obtainingaticketfrom a

recognizedpoliticalpartybutsuchameasurewouldbeinthelargerpublic

interestofensuring thatourpolityremainsfreeofcriminal.Theproposed

amendmentcannotresultinviolationofArticle19(1)(c)toform association.A

candidatewithcriminalantecedentscanbecome/continuetobeamemberof

theparty.

(9) Theconditionthatpoliticalpartynotgivehim aticketasaconditionfor

recognitionasaState/Nationalpartytoguaranteecontinuedusageofreserved

symboldoesnotimpingeonfreedom ofassociationofcandidate/party.Further,

evenassumingthatitcouldbecharacterizedasfallingwithinthescopeofArticle

19(1)(c),proposed amendmentis a reasonable restriction thatis narrowly

tailoredandcanbejustifiedonthegroundofpublicorderandmoralityinArticle

19(4)oftheConstitution.

Sir,

Keepinginviewtheimpendingelections,thegrowingmenaceofcriminalization

ofpoliticsandtosecurefundamentalrightofvoters,guaranteedunderArticles

14and19(1)oftheConstitutionofIndia,pleasetakeappropriatestepsto:

(a) insertanadditionalcondition:“politicalpartyshallnotsetupcandidate

withcriminalantecedents”inParagraph6A“ConditionsforrecognitionasaState

Party”,Paragraph 6B “Conditions forrecognition as a NationalParty”and

Paragraph6C“ConditionsforcontinuedrecognitionasaNationalorStateParty”

oftheElectionSymbols(Reservation& Allotment)Order,1968,byusingthe

plenarypowerunderArticle324oftheConstitution;

(b) introduceadefinition:“candidatewithcriminalantecedents meansa

personagainstwhom chargeshavebeenframedatleastoneyearbeforethe

dateofscrutinyofnominationsforanoffencewithamaximum punishmentof
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fiveyearsormore”inparagraph2oftheElectionSymbols(Reservationand

Allotment)Order,1968byusingtheplenarypowerunder Article324ofthe

ConstitutionofIndia;

(c) issuesuchotherorder(s)ordirection(s)astheElectionCommissionof

Indiadeemsfittoensurefreeandfairelectionanddecriminalizetheelectoral

system.

ThanksandWarm Regards.

AshwiniKumarUpadhyay

15,M.C.SetalvadChambers

SupremeCourt,NewDelhi-110001

G-284,Govindpuram,Ghaziabad-201013

Phone:8800278866,aku.adv@gmail.com

INTHESUPREMECOURTOFINDIA

CIVILORIGINALJURISDICTION

WRITPETITION(CIVIL)NO1011OF2019

(PILUNDERARTICLE32OFTHECONSTITUTIONOFINDIA)

INTHEMATTEROF:

ASHWINIKUMARUPADHYAY

…PETITIONER

VERSES

UNIONOFINDIA&ANOTHER

...RESPONDENTS
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PERFORMAFORFIRSTLISTING Section:PIL

Thecasepertainsto(Pleasetick/checkthecorrectbox):

• CentralAct:ConstitutionofIndia

• Section:Article324oftheConstitution

• CentralRule:N/A

• RuleNo:N/A

• StateAct:N/A

• Section:N/A
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• StateRule:N/A

• RuleNo:N/A

• ImpugnedInterim Order:N/A

• ImpugnedFinalOrder/Decree:N/A

• HighCourt:N/A

• NameofJudges:N/A

• Tribunal/AuthorityName:N/A

1. NatureofMatter:Civil

2. (a)Petitioner/Appellant:AshwiniKumarUpadhyay

(b)EmailID:aku.adv@gmail.com,

(c)PhoneNo:08800278866,

3.(a)Respondent:UnionofIndiaandanother

(b)EmailID:N/A

(c)PhoneNo:N/A

4.(a)MainCategory:08PILMatters

(b)SubCategory:0810,PILrelatingtoElectionCommission

5.Nottobelistedbefore:N/A

6(a).Similardisposedofmatter:WP(C)1319/2018

6(b).Similarpendingmatter:Nosimilarmatterpending

7.CriminalMatters:N/A

(a)Whetheraccused/convictedhassurrendered:N/A

(b)FIR/ComplaintNo:N/A

(c)PoliceStation:N/A

(d)SentenceAwarded:N/A
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(e) Period of Sentence Undergone including period of

detention/custodyundergone:N/A

8.LandAcquisitionMatters:

(a)DateofSection4Notification:N/A

(b)DateofSection6Notification:N/A

(c)DateofSection17Notification

9.TaxMatters:StatetheTaxEffect:N/A

10.SpecialCategory:N/A

11.VehicleNoincaseofmotoraccidentclaim matters):N/A

Date:05.08.2019

ADVOCATEFORPETITIONER

(ASHWANIKUMARDUBEY)

Advocate-on-Record

RegistrationCodeNo-1797

ashwanik.advocate@gmail.com

9818685007,011-22787061,45118563

SYNOPSIS

CriminalizationofpoliticsinIndiahasonlygrown.NationalElection

WatchandAssociationforDemocraticReforms(ADR)hasanalyzed

theself-swornaffidavitsof539outof542MPsofthepresentLok

Sabha.ElectionsinVelloreconstituencyhadbeencancelledand3

MPs were notanalyzed due to unavailabilityoftheirclearand

completeaffidavitsontheECIwebsiteatthetimeofmakingthe
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report.Outof539MPs,233(43%)MPshavedeclaredcriminalcases

againstthemselves.Outof542winnersanalyzedafter2014General

Election,185(34%)haddeclaredcriminalcasesagainstthemselves

andoutof543winnersanalyzedafter2009LokSabhaelection,

162(30%)haddeclaredcriminalcasesagainstthemselves.Thereis

anincreaseof44% inthenumberofMPswithdeclaredcriminal

casessince2009.

Presently 159(29%)MPs have declared serious criminalcases

including cases related to rape,murder,attempt to murder,

kidnapping,crimesagainstwomenetc.Outof542winnersanalyzed

after2014 LokSabhaelections,112 (21%)had declared serious

criminalcasesagainstthemselves.Outof543winnersanalyzedafter

2009LokSabhaelection,76(14%)haddeclaredseriouscriminal

casesagainstthemselves.So,thereisanincreaseof109% inthe

numberofwinnerswithdeclaredseriouscriminalcasessince2009.

Mr.Kuriakosefrom IdukkiConstituencyhasdeclared204criminal

casesincludingcasesrelatedtoculpablehomicide,housetrespass,

robbery,criminalintimidationetc.Total30MPshavedeclaredcases

ofattempttomurder(Section307),19MPshavedeclaredcases

relatedtocrimesagainstwomenandoutofthese19MPs,3MPs

havedeclaredcasesrelatedtorape(IPCSection-376).Total29MPs

havedeclaredcasesrelatedtoHateSpeech.

ADRReportindicatesthatthechancesofwinningforacandidate

with declared criminalcases in the Lok Sabha 2019 is 15.5 %

whereasforacandidatewithcleanbackground,itis4.7%.Total116

(39%)outof301winnersfrom BJP,29(57%)outof51winnersfrom
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INC,10(43%)outof23winnersfrom DMK,9(41%)outof22winners

fieldedbyAITC and13(81%)outof16winnersfrom JD(U)have

declaredcriminalcasesagainstthemselvesintheiraffidavits.Total

87(29%)outof301winnersfrom BJP,19(37%)outof51winners

from INC,6(26%)outof23winnersfrom DMK,4(18%)outof22

winnersfieldedbyAITCand8(50%)outof16winnersfrom JD(U)

havedeclaredseriouscriminalcasesagainstthemselvesintheir

affidavits.

Outofthe539MPsanalyzed,475(88%)arecrorepatis.Outof542

winnersanalyzedduringLokSabha2014election,443(82%)winners

werecrorepatis.Outof543winnersanalyzedduringLokSabha2009

election,315(58%)winnerswerecrorepatis.Total265(88%)outof

301MPsofBJP,43(84%)outof51MPsofINC,22(96%)outof23

MPsofDMK,20(91%)outof22MPsofAITC,19(86%)outof22

MPsofYSRCPand18(100%)MPsofSShavedeclaredassetsworth

more than Rs.1 crore.The chance ofwinning fora crorepati

candidateintheLokSabha2019is21%,whereaschanceofwinning

foracandidatewithassetslessthanRs.1croreis1%.Atotalof4

outofthe539winnersanalyzedhavenotdeclaredtheirPANdetails.

Theaverageassetsof225re-electedMPsfieldedbyvariousparties

includingindependentsin2014wasRs17.07Crores.Theaverage

assetofthese225re-electedMPsin2019isRs21.94Crores.The

averageassetgrowthforthese225re-electedMPs,betweentheLok

Sabha elections of2014 and 2019 is Rs 4.87 Crores.Average

percentagegrowthinassetsforthe225re-electedMPsis29%.
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Presently, 128 (24%) MPs have declared their educational

qualificationtobebetween5thpassand12thpass,while392(73%)

MPshavedeclaredhavinganeducationalqualificationofgraduate

andabove.OneMPhasdeclaredhimselftobejustliterateandOne

MPisilliterate.194(36%)MPshavedeclaredtheiragetobebetween

25and50yearswhile343(64%)MPshavedeclaredtheiragetobe

between51and80years.TwoMPshavedeclaredtheyaremorethan

80yearsold.Presently,thereare77(14%)womenMPs.Outof542

winnersanalyzedintheLokSabhaelections2014,62(11%)winners

werewomen.Outof543winnersanalyzedintheLokSabhaelections

2009,59(11%)winnerswerewomen.

Whatisalarmingisthatthepercentageofcandidateswithcriminal

antecedentsandtheirchancesofwinninghaveactuallyincreased

steadilyovertheyears.Infact,empiricalanalysisshowsthat,where

thechargesagainstacandidateareserious,itslightlyincreasesthe

statisticalprobabilityofhis winning the election.Criminals who

earlierusedtohelppoliticianswinelectionsinthehopeofgetting

favoursappeartohavecutoutthe“middleman”infavourofentering

politicsthemselves. Politicalpartiesinturnhavebecomesteadily

morereliantoncriminalsascandidatesnotonlybecausethey“self-

finance”theirownelectionsinanerawhereelectioncontestshave

becomephenomenallyexpensivebutalsobecausecandidateswith

criminalantecedentsaremorelikelytowinthan“clean”candidates.

Politicalpartiesarecompeting with each otherin araceto the

bottom becausetheycannotaffordtoleavetheircompetitorsfreeto

recruitcriminals.Despitetheabovedata,neitherGovernmentofIndia
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norECIhave taken apposite steps to tackle the menace of

criminalization.HencethisHon’bleCourtistheonlyhopenow.

Petitionerisfilingthispetition,seekingawrit/order/directiontothe

ElectionCommissiontoinsertanadditionalcondition-“politicalparty

shallnotsetupcandidatewithcriminalantecedents”inParagraph6A

“Conditions for recognition as a State Party”,Paragraph 6B

“ConditionsforrecognitionasaNationalParty”andParagraph6C

“ConditionsforcontinuedrecognitionasaNationalorStateParty”of

theElectionSymbolsOrder,1968.TheECIshouldalsointroducea

definition in paragraph 2 ofthe Orderas thus:“candidate with

criminalantecedentsmeansapersonagainstwhom chargeshave

been framed atleastone yearbefore the date ofscrutiny of

nominationsforanoffencewithamaximum punishmentoffiveyears

ormore”.

TherewouldbenoneedevenforenquirybytheElectionCommission

becausecandidatesarerequiredbySection33A oftheRPA,1951,

readwithRule4AoftheConductofElectionRules,1961andForm 26,

to filealongwiththeirnominationpapersanaffidavitcontaining

detailedinformationrelatingtotheframingofchargesagainstthem

foroffencespunishablewithimprisonmentof2yearsormore. It

includestheSectionsunderwhichtheyarecharged,theCourtthat

didsoandthedateonwhichchargeswereframed.Itisnecessaryto

state that the proposed directions does not constitute a

disqualificationinviolationoftheArticles102or191becausethe

affectedcandidatescanalwaysstandforelectionasanIndependent.

WWW.LIVELAW.COM



52

AnysuchdirectionbythisHon’bleCourttotheECIalsowouldnot

breachtheprincipleofseparationofpowersbecausethereisa

legislativevacuum insofarastheParliamenthasnotenactedany

legislationinthefieldcoveredbytheElectionSymbolsOrder,1968,

whichhasbeenissuedbytheECIinexerciseofitsplenarypowers

underArticle324oftheConstitution.

PowersoftheECIunderArticle324operatesinareasleftunoccupied

bylegislationandisplenaryincharacter.[KanhiyaLalOmarv.R.K.

Trivedi,(1985)4SCC628,Para16]Thepowerof“superintendence,

direction and control”oftheconductofelections,vested in the

ElectionCommission,isexecutiveincharacter.[A.C.Josev.Sivan

Pillai,(1984)2SCC656,p.22]TheSymbolsOrderistraceabletothe

poweroftheElectionCommissionunderArticle324.[KanhiyaLal

Omar,para16]Thepowertoamend,varyorrescindanorderwhichis

administrativeincharacterunderSection21oftheGeneralClauses

Act,specificallyreferredtoinparagraph2(2)oftheSymbolsOrder,

wouldpermittheElectionCommissiontowithdraw recognitionofa

politicalparty.[JanataDalv.ElectionCommission,(1996)1SCC235,

para6]

Accordingly,itisclearthattheproposeddirectionto theECIto

amendtheSymbolsOrderwouldoperateinafieldwherethereisa

vacuum.Infact,proposeddirectionisvitalbecausethefunctions

performed bylegislatorsarevitalto democracyand thereisno

reasonwhytheyshouldbeheldtolowerstandardsthanJudgesor

IASofficers.CandidatesforjudgeshiporfortheIASwouldnotbe
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consideredatalliftherewerecriminalcasespendingagainstthem,

letaloneifchargeshadbeenframedinrespectofseriousoffences.

Ofcourse,therefusaltoconsidercandidatesforjudgeshiportheIAS

maybeonthetouchstoneofsuitabilityandnoteligibilitybutthe

proposeddirectionisnotaneligibilityconditionforlegislatorsbut

merelyimposesaconditiononparties.Moreover,inthecontextof

“institutionalintegrity”ofofficeoftheCVC,thisHon’bleCourthas

heldthatthependencyofcriminalcasesmaybeconsideredabaron

appointmenttoimportantofficessuchastheCVC.[CentreforPILv.

UnionofIndia,(2011)4SCC1]

The effectofproposed direction would only be to impose an

additionalconditiononapoliticalpartyforobtainingandretainingthe

statusofa“recognizednationalparty”or“stateparty”,whichwould

entitle itto a reserved symbolunderthe Symbols Order. The

statutoryrighttoregisterapoliticalpartywouldnotbeaffectedinany

way.Moreover,underSection13AoftheIncomeTaxAct,political

partiesareexemptfrom payingincometaxoncontributionsreceived

bythem.Therefore,preventingthem from fieldingcandidateswith

criminalantecedentsinelectionisareasonablerestriction,keepingin

mindtheconcessionsandprivilegesenjoyedbythem.

From thestandpointofthecandidateagainstwhom chargeshave

beenframedforaseriousoffence,thesettledlegalpositionisthathe

hasonlyastatutoryrighttocontestelections.[Krishnamoorthy,paras

59-60]Further,evenassumingthatheisinnocent,itwouldhave

indirectimpactofpossiblypreventinghim forlimitedperiodoftime

untilhistrialisoverfrom obtaining a ticketfrom a recognized
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politicalpartybutsuchameasurewouldbeinthelargerpublic

interestofensuringthatourpolityremainsfreeofcriminal.

TheproposeddirectioncannotresultinaviolationofArticle19(1)(c)

to form association.A candidate with criminalantecedents can

become/continuetobeamemberoftheparty.Theconditionthat

politicalpartynotgivehim aticketasaconditionforrecognitionasa

State/Nationalparty to guarantee continued usage ofreserved

symbol does not impinge on freedom of association of

candidate/party. Further, even assuming that it could be

characterizedasfallingwithinthescopeofArticle19(1)(c),proposed

directionisareasonablerestrictionthatisnarrowlytailoredandcan

bejustifiedonthegroundofpublicorderandmoralityinArticle19(4)

oftheConstitution.

LISTOFDATES

20.05.1990: The Goswami Committee suggested various

measurestoensurefreeandfairelectionbutExecutivedidnothing.

29.05.1999: Law Commission(170Report)suggestedcertain

measurestoregulatefunctioningofparties,Executivedidnothing.

31.03.2002: NCRWC submitted its proposals to regulate

functioningofpartiesbutExecutivedidnothing.

05.07.2004: ECI submitted detailed proposals to regulate

functioningofpoliticalpartiesbutnostepshavebeentakenyet.

08.12.2010: “BackgroundPaperonElectoralReforms”,prepared

bytheLawMinistryendorsedproposalsoftheECIandLCI.

24.02.2014: Law Commission submitted its 244
th

reporton

decriminalizationofpolitics,butExecutivedidnothing.
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12.03.2015: Law Commission submitted its 255
th

reporton

electoralreform,butExecutivedidnothingtoimplementit.

05.12.2016: Electoral Commission submitted its detailed

proposalstoensurefreeandfairelectionbutExecutivedidnothing.

26.10.2018: PetitionerfiledWP(C)1319/2018forthesamerelief.

21.01.2019: TheApexCourtdisposedofthepetition.(Annex.P-

1)

22.01.2019: PetitionersubmittedRepresentationtoECI(Annex.

P-2)

05.08.2019: DespitetheReportsreferredaboveandtheefforts

ofthisHon’bleCourt,neitherGovernmentofIndiaenactingaLawnor

ECI has taken appropriate steps to tackle the menace of

criminalization.Hence,thiswritpetitioninlargerpublicinterestandin

theinterestofjustice.
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