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HEADNOTE:

At the trial of a person for nmurder by alleged poisoning,

the fact of death by poisoning is provable by circunstantia

evi dence, notwithstanding that the autopsy as well as the
chemical analysis fail to disclose any poison; though the
cause of death may not appear to be established by direct
evi dence, the nmedi cal evidence of experts and the
circunstances of the case may be sufficient to infer that
the death nust be the result of the adnministration to the
victim of sone unrecogni sed poi son or drug which actsas a
poi son, and a conviction can be rested on_ <circunstantia

evi dence provided that it is so decisive that the court can
unhesitatingly hold that the death was not a natural one.

Per S. K Das and M Hidayatullah, jj.-Were the evidence
showed that the appellant who was the nedical adviser of the
deceased, deliberately set about first to ingratiate hinself
in the good opinions of his patient and beconing her
confidant, found out all about her affairs and gradually
began managing her affairs, that all the tine he was
pl anning to get at her property and had forged her signature
on a dividend warrant and had obtai ned undated cheque from
her and then wunder the guise of helping her to have a
consultation with a specialist in Bonbay took her in a
train, and then brought the patient wunconscious to a
hospital bereft of all property with which she had started
from hone and gave a wong nanme to cover her identity and
wong history of her ailments, that after her death he
abandoned the body to be dealt with by the hospital as an
uncl ai med body, spread the story that she was alive and made
use of the situation to msappropriate all her properties,
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and that he tried by all neans to avoid post nortem
exam nati on and when questioned gave fal se and conflicting
statenments, held that if the deceased died in circunstances
which prima facie adnmit of either disease or honicide by
poi soni ng one rnust | ook at the conduct of the appellant both
before and after the death of the deceased, that the corpus
delicti could be held to be proved by a nunmber of facts
whi ch render the conmi ssion of the crime certain, and that
the nedical evidence in the case and the conduct of the
appel l ant unerringly pointed to the conclusion that the
death of the deceased was the result of the admnistration
of some unrecogni sed poison or drug which would act as a
poi son and that the —appellant was the per son who
administered it.

461

Per Sarkar, J.-If it could be established in this case that
the deceased had died an unnatural death, the conclusion
woul d be inevitable that unnatural death had been brought
about by poison, but the circunstances were not such that
from them the only reasonabl e conclusion to be drawn was
that the deceased died an unnatural death. Held, that the
prosecution had failed to prove the guilt of the appellant.
Regina v. Onufrejczyk, [1955] 1 QB. 388, The King v. Horry,
[1952] N Z. L. 111, Mary Ann Nash’'s case, (1911) 6 Cr. App.
R 225 and Donnall’s case, (1817) 2 C & K, 308n, considered
and relied on.

JUDGVENT:
CRI M NAL APPELLATE JURI-SDI CTION: Cri m nal~ Appeal  No. 73 of
1959.
Appeal by special |eave fromthe judgnment and order. dated
January 16/20th, 1959, of the Bonbay H gh Court in
Confirmation case No. 25 of 1958 with Criminal Appeal No.
1372 of 1958, arising out of. the judgnent and order dated
Cct ober 27, 1958, of the Sessions Judge, Poona, in /Sessions
Case No. 52 of 1958.
A S R Chtiri, S. N Andley, ~J. B. Dadachanji and
Ranmeshwar Nat h, for the appellant.
H. N. Seervai, Advocate-Ceneral for the State of Bonbay,
Porus A. Mehta and R H. Dhebar, for the respondent.
1959. Decenber 14. The Judgnent of S. K. Das and
Hi dayatul l ah, JJ., was delivered by Hidayatullah, J. Sarkar
J., delivered a separate Judgnent.
HI DAYATULLAH J. - Thi s appeal by special |eave is against the
judgrment of the Bombay Hi gh Court [J. C. Shah, J. (now of
the Supreme Court) and V. S. Desai, J.] by which it
mai ntai ned the conviction of the appellant, Lagu, under s.
302 of the Indian Penal Code, and confirmed the sentence of
death passed on himby Shri V. A& Naik (now Naik, J.)
Sessi ons Judge, Poona.
The appellant was tried for the nurder of one Laxm ba
Karve, and the charge hel d proved agai nst himwas that on or
about the night between Novenber 12 and 13, 1956, either at
Poona or in the course of a railway journey between Poona
and Bonbay, he adnministered to the said Laxni bai Karve, sone
unr ecogni sed poi son or drug which would act as a poi son
59
462

with the intention of causing her death and which did cause
her deat h.

Laxm bai Karve was a resident of Poona where she |ived
at 93-95, Shukrawar Peth. Before her marriage of she was
known as |Indumati, Indutai or |Indu Ponkshe. 1In the vyear
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1922, she married Anant Ramachandra Karve, a widower with a
son by nane, Vishnu. On her marriage, as is the custom she
was nanmed Laxmi bai by the family of her husband and was
known as Laxni bai Karve. She was al so known as Mai or M

Karve. From Laxm bai there were born two sons, Ramachandra
(P.W 1) and Purshottam alias Arvind, who died in 1954.

Anant Ramachandra Karve was a noderately rich man, who had
been successful in business. He died in 1945 of pleurisy. He
was attended till his death by the appellant and his
brother, B. C. Lagu, both of whom are doctors. Anant
Ramachandra Karve left a will dated February 28, 1944. Prior
to the execution of the will, he had gifted Rs. 30,000 to
his son, Vishnu, to set himup in business. By his will he
gave the house No. 93-95, Shukrawar Peth, Poona to
Ramachandra with a right of residence in at least three
roonms to his w dow, Laxmi bai and a further right to her to
receive Rs. 50 per nonth fromthe rent of the house. He
assigned an insurance policy of Rs. 5,000 in her favour. The
busi ness was left to Ramachandra. The cash deposits in Bank

Post O fice and with other persons together with the right
to recover loans fromdebtors in the Bhor State were given
to Purushottamalias Arvind. Certain bequests of |ands and
debentures were made to Visbnu's children. Laxm bai was al so
declared owner of ‘all her ornaments of about 60 tolas of
gol d and nose-ring and pearl bangles which were described in
the wll.

In addition to what she inherited  from her husband,
Laxmi bai inherited about Rs. 25,000 invested in shares from
her nother, Grjabai, and another 60 tolas of gol d
ornaments. In January 1954, Purushottam alias Arvind died at
Poona. By Purushottanis death Laxmi bai also inherited al
the property held by him
463
Thus, at the time of her death, Laxni bai possessed of ' about
560 shares in diverse Electric” Conpanies, debentures in
South Madras El ectric Supply Corporation and Mettur Chem ca
and Industrial Corporation, a sumof Rs. 7,882-15-0 at the
Bank of Maharashtra, a sumof Rs. 35,000 in deposit with one
Vasudeo Sadashiv Joshi, gold and pearl ornaments-and sundry
novabl es |ike clothes, house hold furniture, radio etc.

In the year 1946, Ramachandra, the el der son, started living
separatel y. There were differences between the nother ~ and
son. The latter had suffered a loss in the business and had
nortgaged the house with one Shinde, who filed a suit, ~and
obtained a decree but Vishnu filed a suit for partition
claimng that his onethird share was not affected. Bef ore
this, Ramachandra had closed his business in 195 1, and
joined the mlitary. He was posted at different places, but
in spite of their differences, nother and son used to
correspond with each other. |In My, 1956, Laxni bai -arranged
and perfornmed his marriage, and he went away in June, 1956.

Laxmi bai had contracted tuberculosis after the birth of
Purushottam That was about twenty years before her ' death.
The | esi on, however, healed and till 1946 her heal th was not
bad. From 1946 she suffered fromdi abetes. In 1948 she was
operated for hysterectony, and before her operation, she was
getting hysterical fits. On June 15, 1950, she was exani ned
by Dr, R V, Sathe, who prescribed some treatnment. 1In July,
1950, she was adnmitted in the Wanl ess Tubercul osis Sana-
torium for pulnonary affection, and she was treated till
Novermber 15, 1950. Two stages of thoracoplasty operations
were perfornmed, but she left, though a third stage of
operation was advised. |In the operations, her Ileftside
first rib and portions of 2nd to 6th ribs were renoved.
Laxm bai was, however, treated with nedicines, and the
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focus, it appears, was under control

W now cone to the events i mediately preceding her death.
Laxm bai had, through the appellant, taken an appointnent
fromDr. Sathe of Bonbay for

464

a consultation about her health, for Novenber 13, 1956, at
3-30 p. m It was to attend this appointnent that she |eft
Poona in the conpany of the appell ant by Passenger train
on the night of Novenber 12,1956, for Bonbay. The train
arrived at Victoria Terminus Station at 5-10 a. m thirty-
five mnutes late. It is an admitted fact that Laxm bai was
then deeply unconci ous and was carried on a stretcher by the
appellant to a taxi and later to the G T. Hospital, where
she was entered as an in-door patient at 5-45 a. m She
never regai ned consciousness and died at 11-30 a. m  Her
body remmined it the G T. Hospital till the evening of the
14th, when it was sent-to the J. J. Hospital norgue for

preservation. Later,” it was to be handed over under the
orders| of the Coroner to the Grant Medical College for the
use of Medical Students. |t was noticed there that she had
a suspicious ligature mark on the neck, and the body was
subjected to postnortem exanmination and the viscera to
chemical analysis and then the body was di sposed of. Bot h

the autopsy as well as the chemcal analysis failed to
di scl ose any poison and the nmark on the neck was found to be
post nortem

The appellant was the medical attendant and friend of the
famly. He and hi's brother (also a nedical practitioner)
attended on Anant Ranmachandra Karve till his' ‘death. The
appel l ant al so treated Purshottamalias Arvind for two days
prior to his death on January 18, 1954. " He was ‘also the
nedi cal attendant of Laxmibai and generally nmanaged her
affairs. 1In 1955, he started living in the nain room of the
suite occupied by Laxm bai, and if Ramachandra is to be
beli eved, the reason for the quarrel between Laxm bai and
hi rsel f was the influence which the appellant exercised over
the nother to the disadvantage of (the son. However 'that be,
it is quite clear that the son | eft Poona in June, 1956, and
did not see his nmother alive again

The death of Laxm bai was not known to the relatives or

friends. The appel l ant al so did not disclose this fact to
any one. On the other hand, he kept it —a ~close secret.
Soon afterwards, people began receiving

465

nysterious letters purporting to be from Laxmi bai, stating

that she had gone on pilgrinmage, that she did not intend to
return and that none should try to find her whereabouts.
She advised them to communicate wth her  through the
newspaper " Sakal ". Laxm bai al so exhorted all persons to
forget her, as she had married one Joshi and had settled at
Rat hodi, near Jaipur in Rajasthan. People who went to her
roonms at first found them | ocked, but soon the doors were
open and the neveable property was found to have been
renoved. Through these mysterious letters Laxm bai inforned
all concerned that she had herself renpved these articles
secretly and that none was to be blaned or suspected. It is
the prosecution case that these letters were forgeries, and
t hat the appellant nisappropriated the properties of
Laxm bai, including her shares, bank deposits etc.

The appellant has admitted his entire conduct after the
death of Laxm bai, by which he managed to get hold of her
property. H s explanation was that he woul d have given the
proceeds to sone charitable institution according to her
wi shes addi ng sone noney of his own to round off the figure.
He led no evidence to prove that Laxm bai before she left
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Poona or at any tinme gave such instructions to him in the
matter. -

Meanwhil e, the continued disappearance of Laxm bai was
causing uneasiness to her friends and relatives. On
December 31, 1957, G D. Bhave (P. W 8) addressed a
conplaint to the Chief Mnister, Bonbay. Simlarly , Dr. G
N. Datar (P. W 5) also addressed a letter to the Chief
M ni ster, Bonbay on February 16, 1958, and in both these
petitions, doubts were expressed. Ramachandra too nmde a
report, and in consequence of a prelimnary investigation

the appellant was arrested on March 12,1958. He was
subsequently tried and convicted by the Sessions Judge,

Poona. H s appeal was also dism ssed, and the «certificate
of fitness having been refused, he obtained special |eave
fromthis Court and filed this appeal

The appellant’s contention in this appeal is that the
prosecution has not succeeded in proving that

466

Laxm bai was poisoned at all, or that there was any poison

adnm ni stered to her which woul d evade detection, yet cause
death in the manner it actually took place. The appellant
contends al so that his conduct before the death of Laxm ba
was bona fide and correct, that no inference of guilt can be
drawn fromall the circunstances of this case, and that his
subsequent conduct, though suggestive of  greed, was not
proof of his guilt on the charge of nurder.

The conviction of the appellant rests on- circunstantia
evidence, and his 'guilt has been .inferred from nedica
evi dence regarding the death of ‘Laxm bai and his conduct.’
The two Courts bel ow have held that the total evidence in
this case unerringly points to the conm ssion of the crine
charged and every reasonabl e hypot hesi s conpatible with the
i nnocence of the appellant has been successfully repelled.
A crimnal trial, of course, is not an” enquiry into the
conduct of an accused for _any purpose other than to
determ ne whether he is guilty of the offence charged. In
this connection, that piece of conduct can be held to be
incrimnatory which has no reasonabl e expl anati on except on
the hypothesis that he is guilty. Conduct which destroys the
presunption of innocence can alone be considered as
material. The contention of the appellant, briefly, is that
the nedical evidence is inconclusive, and that his-conduct
i s expl ai nabl e on hypotheses other than his guilt.
Odinarily, it is not the practice of this Court  to re-
examine the findings of fact reached by ~the Hi gh Court
particularly in a case where there is concurrence of opinion
between the tw Courts below. But the case against the
appellant is entirely based on circunstantial evidence, and
there is no direct evidence that he admi nistered a poison
and no poi son has, in fact been detected by the doctor, who
performed the postnortem examnation, or by the  Chenica
Anal yser. The inference of guilt having been drawn ' on an
exam nation of a mass of evidence during which subsidiary
findings were given by the two Courts below, we have felt it
necessary, in view of the extraordinary nature of this case,
to satisfy ourselves

467
whet her each conclusion on the separate’ aspects of the
case, is supported by evidence and is just and proper

Odinarily, this Court is not required to enter into an
el aborat e exam nati on of the evidence, but we have departed
from this rule in this particular case, in view of the
variety of argunments that were addressed to us and the
evi dence of conduct which the appellant has sought to
explain away on hypotheses suggesting innocence. These
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argunents, as we have stated in brief, covered both the
factual as well as the nedical aspects of the case, and have
necessitated a close exam nation of the evidence once again

so that we may be in a position to say what are the facts
found, on which our decision is rested.

That Laxm bai died within six hours of her adm ssion in the
G T. Hospital is not questioned. Her body was identified
by persons who knew her well from her photograph taken at
the J. J. Hospital on Novenmber 19, 1956. |In view of the
contention of the appellant that she died of disease and/or
wong treatment, we have to determne first what was the
state of her health before she went on the ill-fated
journey. ,This enquiry ‘takes us to the nedical papers
mai ntained at the institutions where she was treated in the
past, the evidence of sonme of the doctors who dealt with her
case, of the observation of wtnesses who could depose to
her outward state of health imediately bef ore her
departure, and lastly, the case papers nmaintained by the
appel | ant ‘as a nedical advi ser.

The earli'est record of Laxmi bai’'s health is furnished by Dr.
K. C  Gharpure (P. W 17), who treated her in 1948.
According to Dr. Charpure, she entered his Nursing Home on

April 6, 1948, and stayed there till April 24, 1948
Laxm bai was then suffering from . Menorrhagi a and
Metrorrhagia for /about six years. 1In 1946 there was an
operation for dilatation and also curettage. She had

Di abetes from 1945 and hysterical fits since 1939. On
adnmi ssion in Dr. Gharpure’s Nursing Hone, her blood pressure

was found to be 140/80 and urine showed sugar + + , albumn
nil. She was kept in the hospital and probably treated, and
on the 11th, when a sub-total

468

hysterectony was performed, she had bl ood  pressure 110/ 75
and sugar traces (albumn nil) before the Laguoperati on

According to Dr. GCharpure, the operation was not for
hysterical fits, and along with ~hysterectonmy the right
-ovary was cysticpunctured and  the appendix was al so
renoved. A certificate was issued by Dr. Gharpure (Ex.
121), in which the sane history is given.

Laxm bai was next examined by Dr.. Ramachandra Sat he
(P.W25) on June 15, 1950. He deposed fromthe -case file
whi ch he had nmai ntai ned about her conplaints. A copy of the
case papers shows that she was introduced to him by the
appel | ant . At that tinme, her weight was 120 | bs. ~and her
bl ood pressure, 140/90. Dr. Sathe noticed that diabetes had
exi sted for four years, and that she was being given insulin
for 8 nonths prior to his exam nation. He also noticed
hysterectony scar, and that she had a tubercular lesion on
the left apex 20 years ago. According to the statenent of
the patient, she had trouble with tuberculosis from My
1949, and her teeth were extracted on account of pyorrhoea.
She was getting internmittent tenperature from Septenber
1949, and was receiving streptomycin and PAS irregularly.
She was then suffering fromlow tenperature, slight cough
and expectoration. On exam nation, the doctor found that
there was infiltration in the |l eft apex but no other septic
focus was found. The evidence does not show the treatnent
whi ch was given, and the doctor nerely stated that he nust
have recommended a line of treatment to the patient, though
he had no record of it.

On July 13, 1950, Laxmi bai entered the Wanlesswadi T. B
Sanatorium and stayed there till Novenber 15, 1950. Her
condition is noted in two certificates which were issued by
the Sanatorium -and proved by Dr. Fletcher (P. W 16), the
Medi cal Superintendent. In describing the previous history
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of the patient, the case papers showed that she had a
history of Pott's disease (T. B. of the spine) 20 years

bef ore. She had diabetes for five years and history of
hyst erect ony operation two years before. It was also noted
t hat she had

469

T. B. of the lungs 15 years back, but had kept well for 14
years and a new attack began in or about 1949, The

certificate describes the treatnment given to her in these
wor ds:
" Patient was admitted on 13th July, 1950. X-Ray on
adm ssion showed extensive filtration on the left side wth
a large cavity in the upper zone; the right side was wthin
normal limts. She had diabetes with high blood sugar which
was controlled by insulin.  Two stages of thoracoplasty
operations on the left side were done and there was good
clearing of disease but there was a small residual cavity
seen and the third stage operation was advised. The patient
is leaving at her own request agai nst nedical advice. Her
sputumis positive. "
From the above, it appears that Laxm bai’s genera
conpl aints were nenstrual ~irregularities corrected by
hysterectony, tuberculosis  of the lungs controlled to a
| arge extent by thoracoplasty and nedi ci nes and di abetes for
which she was receiving treatnent. In. the later case
papers, there is no nention of hysterical fits, and it seens
that she had overcone that trouble after the performance of
hyst erect ony and the cysticpuncture of the ovary, for there
is no evidence of a recurrence after 1948. Diabetes was,
however, present, and nust have continued till her death.
Next, we cone to the evidence of sone w tnesses who saw her
i mediately prior to her departure for Bonbay on Novemnber
12, 1956. The first wtness in this connection is
Ramachandra (P.W 1), son of Laxm bai. He has | given
approxi mately the sane description of her many ailnments and
the treatment she underwent. He |last saw her in June, 1956,
when his narriage was perforned. According to him the
general condition of his nother was rather weak, but before
that, her condition had not occasioned himany concern and
he had not noticed anything so radically wong with her as
to pronpt himto ask her about her ailnments. Wen he | ast

saw his nother in June 1956, lie found her-in good health.
Dr. Madhav Donadhar Bhave (P.W 9), who knew Laxmni ba
470

intimtely stated that he saw her last in the nonth of
October, 1956, and that the condition of ‘her health was
good. No question was asked fromhimin cross exam nation at
all. H's brother, G D. Bhave, (P.W 8), who is a landlord,
had gone to Laxm bai’s house on Novenber 8, 1956, and net
her in the presence of the appellant. Laxm bai had then
told himthat she was going to Bonbay with the appellant to
consult Dr. Sathe in connection with her health. She had
also stated that she would be returning in four or  five
days. According to the witness, she was in good health, —and
was noving about and doing her own work. The next wi tness
i s Chanputai Vinayak Gokhale (P.W 11), who net Laxm bai on
Novenber 10 or 11, 1956. Champutai is a well-educated | ady.
She is a B.Sc. of the Bonbay University and an MA. of
Colunbia (U S.A) University. She said that she had gone to
Laxm bai’s house to invite her for the birthday party of her
son, which was to take place on Novenber 13, 1956. She
found Laxmibai in good state of health, and Laxm ba
prom sed that though she would be going to Bonbay, she woul d
return soon enough to join the party.

Simlarly, Viswanath Janardhan Karandi kar, pl eader of Poona,
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met Laxm bai on Novenber 10 or,11 , 1956. Laxm bai had
herself gone in the afternoon to himto ask hi mwhether her
presence was necessary in Poona in connection with the suit
filed by Vishnu, to which we have referred earlier. The
witness stated that Laxm bai was in good state of health ’at
that time, and that he informed her that he did not propose
to examine her as a wtness. She was again seen by
Dattatreya Vishnu Virkar (P.W 6) on the night of Novenber
12, 1956, an hour before she left her house for Bonbay.
Virkar, who is a Graduate in Electrical Mechanics and in
CGovernment service, was a tenant living in the same house.
Laxm bai, according to the will of her husband, was entitled
to Rs. 50 out of the rents from tenants. She went to
Virkar's Block at 8 p.m and told himthat she was going to
Bonbay to consult a doctor in the conpany of the appellant
and needed noney. Virkar gave her Rs. 50 and

471

Laxm bai went back to her Bl ock saying that she would give a
recei pt. ~/Later, she brought the receipt to Virkar seated at
his neal's, asked himnot to get UP.and left the receipt in
his room - _The recei pt signed by Laxm bai is Ex. 70, and is
dat ed Novenber 12, 1956. Shantabai (P.W 14), a servant of

Laxm bai , was deaf ~ and ~dunb, and her evi dence was
interpreted with the help of Mrtand Ramachandra Jandar
(P.W 13), the Principal of a Deaf and Mite School. It

appears that Shantabai had studied Marathi, ‘and was able to
answer questions witten on a piece of paper, replies to
whi ch questions she wote in her own hand. Some of the
qguestions were not properly answered by Shantabai, but she
stated by pantom nme that on the-day on which she left, the
appel | ant had given two injections to Laxm bai. The | earned
Sessi ons Judge nade a note to the follow ng effect:

In the norning the accused gave Laxm bai one injection and
in the evening he gave the second one. (The signs were so
clear that | myself gathered the neaning and the interpreter
was not asked to interpret the signs). "

Next, Laxm bai was seen by Pranilabai Sapre (P.W 12) at 8
p.m on Novenber 12,1956. Laxmi bai had told the wtness
that she was going to Bonbay to consult a -doctor and
Laxm bai again’ passed her door at 9-15 p.m, when the
witness was at her neals. Though Laxmi bai told her not to
di sturb herself, the witness did get up and saw her. The
witness stated that Laxmi bai did not suffer fromT. B: after
the ,operation but was suffering fromdi abetes, and that she
sonetines wused to give Laxm bai her injections ~of insulin
but only till 1953. The last witness on the state of
Laxm bai’s health is K L. Patil (P. W 60), who saw
Laxm bai imediately before her departure for the station

He saw her standing at the Par in front of her house with a
small  bag and a small bedding. He then saw the appellant
arriving there, and Laxm bai presumably left in a“ rickshaw
or a tonga, because there was a stand for these vehicles in
the nei ghbour hood. Al this evidence was not questioned
except to point out-that Dr. Datar in his petition to the
Chief Mnister had stated that Laxmi bai was a

472
frank case of tuberculosis of both lungs and an invalid(Ex.
68) . But Dr. Datar explained that he had so stated there,

because it was being " circul ated that she had gone on a
long pilgrimge alone, and that it was nost inprobable.
I ndeed, Dr. Datar said that Laxm bai was well enough to do
all her work and even cooked for herself.

From this mass of evidence given by persons from different
wal ks of [life and nost of themwell-placed, it 1is clear
enough that Laxmi bai was not in such a state of health that
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she woul d have collapsed in the train, unless sonething very
unusual took place. She was not in the noribund state in
whi ch she undoubtedly was, when she reached the hospital.
Her general health, though not exactly good, had not
deteriorated so radically as to prevent her from attending
to her normal avocations. She appeared to have been quite
busy prior to her departure arranging for this matter and
that, and she did not rely upon other persons’ help but
personal ly attended to all that she desired. Right up to 9-
15 or so in the night, she was sufficiently strong and
healthy to go about her affairs, and indeed, she must have
boarded the train alsoin a fit state of health, because
there is nothing to showthat she was carried to the
conpartnent in a state of collapse or unconsci ousness.

W have stated earlier ‘that the appellant who was
presunably treating her for her ailnments had maintai ned case
papers to show what treatnment he was giving her fromtine to
time. These case, papers are Ex.’ 305, and commence on
February /27, 1956.  The nedi cines that have been shown as
prescribed in these case papers show treatnment for diabetes,
general debility, tuberculosis, rheumati smand indigestion
Much reliance cannot, however, be placed upon this docunent,
because these case papers significantly enough stop on
Novenmber 12,-1956, @ and continue again from February 13,
1957, when Laxmi bai was no nore. There are four entries of
treatnment given to Laxm bai between February 13 and February
28, 1957, when Laxm bai had al ready di ed and her body had
under gone postnortem exam nati on and been cremat ed.

473

The extent to which her treatnent, if any, went in the
period covered by the case papers may or may not  be truly
described by the appellant in these papers, but we are
definitely of the opinion that the entries there cannot be
read w thout suspicion, in view of the “extraordinary fact
described by us here. |t appears, however, that the |ast
insulin injection was given to her on Septenber 27, 1956,
though the appellant stated in his exam nation as accused in
the case that she was put on Nadi san tablets for “di abetes.
The appel | ant was questi oned by the Sessions Judge as 'to the
State of her health, and he stated that Laxm bai on the day
she left for Bombay had a tenperature of 100 degrees and was
suffering fromlaryngitis, pharyngitis, and conpl ai ned of
pain in the ear. Wat relevance this has, we shall ~ point
out subsequently when we deal with the nedical evidence -and
the concl usions of the doctors about it.

The next question which falls for consideration is  whether
the appell ant and Laxm bai travelled in the same comnpartnent
on the train. The train left Poona at 10 p.m, and it 1is
obvious enough that it was a conparatively  slow and
i nconvenient train. W have no evidence in the case as to
whet her the appellant travelled with Laxmbai in “the same
conpartnent, but both the Courts bel ow have found from the
probabilities of the case that he did. The best person to
tell us about this journey is necessarily the appellant, and
reference may now be nade to what he stated in regard to
this j our ney. The appellant had arranged for t he
exam nati on of Laxm bai by Dr. Sathe at Bonbay. He was the
fam |y physician and also a friend. Laxnibai was an elderly
lady and the appellant was for sone tine previous to this
journey living in the main roomof her block. There would
be nothing to prevent the appellant fromtravelling in the
same conpartrment with his patient, who might need his
attention during the journey. The appellant denied in Court
that he had travelled in the sane conpartnent, but his
statements on this part of the events have not been quite
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about the disposal of her body, the police at
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Poona were asked to contact the appellant to get sone
i nformati on about her. On Novenber 16, 1956, before any
investigation into ail offence of any kind was started, the
appel | ant was questioned by the police, and he gave a
witten statenent in Ex. 365. He stated there as follows:

"I, Anant Chintanman Lagu, occupation Medical practitioner
age 40 vyears, residing at H No. 431/5, Shukrawar and
di spensary at H No. 20, Shukrawar Peth, Poona 2, on being
guestioned, state that on the night of 12th Novenber, 1956,
1 left Poona for Bonbay by the train which | eaves Poona at
10 p.m | reached Victoria Termnus at 5-15 a.m on 13th
Noverber, 1956. |In ny conpartnment | bad a talk with a wonan
as also with other passengers. On getting acconodation in
the train alnost all of us began to doze and at about 12
p.m we slept. “As Byculla cane, -we started preparations
for getting -down. At that tinme one wonan was found fast
asl eep. . 'From ot her passengers | cane to know that her nane
was | ndumati Panse, about 36 years old and she had a brother
serving in Calcutta. Qher passengers got down at V. T. The
worman, however, did not awake. 1, therefore, |ooked at her
keenly and found that she was senseless. Being nyself a
doctor, | thought it ny duty to take her to the hospital.
I, therefore, took her to the GT. Hospital in a taxi. I
know that that hospital was near. As | had taken the said
woman to the hospital, the CMO took ny address. | have
no nmore information about the woman. She is not ny relation
and | amnot in any way responsible for her."”

It wll appear fromthis that he was travelling in the
sanme conpartnment as Laxm bai, though for reason’s of his own
he did not care to admit that he was taking her to Bonbay.
Similarly, in the hospital when he was questioned about the
pati ent he had brought for adm ssion, he stated to Dr. Ugal e
(P. W 18), Casualty Medical Oficer, that the |ady had
suddenly becone unconscious in the train. This fact was
noted by Dr. Ugale in the bed-head ticket, and Dr. Ugal e has
stated on oath that the information was supplied by
475
the appellant hinmself. To Dr. Mss Aneeja, who was the
House Physician on the norning of Novenber 13, the appellant
al so stated the same thing. Dr. Mss Aneeja had al so nade a
separate note of this, and stated that the information was
given by the appellant. In view of these statements '’ made
by the appellant at a time when he was not required to face
a charge, we think that his present statenent in Court that
he travelled in a separate conpartment cannot be accepted.

The train halted at various stations en route, and evidence
was led in the case, of the Guard, K Shamanna (P. ‘W  37),
who deposed fromhis nmeno book (Ex. 214). This train nade

26 halts en route before it arrived at V. T. Station. Sone
of these halts were of as many as 20 m nutes. It is
difficult to think that the appellant would not have known
till he arrived at Victoria Terminus that his patient was

unconsci ous, and the fact that he nmentioned that she becane
suddenl y unconsci ous shows that be knew the exact manner of
the onset. Wt hout, however; speculating as to what had
actual ly happened, it is quite clear to us that Laxm bai was
in the sane conpartnment as the appellant, a fact which was
not denied by the | earned counsel in the argunments before
us. |If we were to accept what the appellant stated as true,
then Laxmi bai |ost her consciousness suddenly. It is,
however, a little difficult to accept as true all that the
appel l ant stated in this behal f, because be told a patent
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lie to the police when he was questioned, that he knew
not hi ng about the woman or Wio she was, but took her to the
hospi t al as an act of humanity when he found her
unconsci ous. There is nothing to show beyond this statenent
to the police in Ex. 365 that there were other passengers in
the conpartment; but if there had been, the attention of
these passengers woul d have been drawn to the condition of
Laxm bai, and sonme’ one woul d have advised the <calling of
the GQuard or the railway authorities at one of these
stations at which the train halted. The circunmstances of
the <case, therefore, point to the appellant and Laxm ba
being in the conpartnent together, and the preponderance of
476
probabilities is that the conpartnent was not occupied by
any other person.

We shall |eave out fromconsideration for the present
t he ci rcunmst ances under which Laxm bai was adm tted
in the G T. Hospital and the treatment given to her. W
shal | now pass on to her death and what happened thereafter
and the connection of the appellant with the circunstances
resulting-in the disposal of the dead body. W have already
stated that the appellant was present in the hospital till
her death. W next hear of the appellant at Poona. On the
afternoon of Novenber 13, 1956, Dr’ Mouskar (P. W 40), the
Resi dent Medical Oficer of the Hospital, sent a telegram
(Ex. 224) to the appellant, and it conveyed to him the
follow ng information:
" Indurmati expired. ‘Arrange renoval reply inmmediately." The
tel egram was sent at about 2 p.m  The appellant in reply did
not send a telegram but wote an inland letter in which he
stated that the name of the woman adnmitted by him in the
hospital had been wrongly shown as "Paunshe", and that there
was an extra "u" init. He also stated that he had i nforned
her brother at Calcutta about the death, and that the
brother would call at the hospital for the body of his
sister. The nane of the brother was shown as Govind Vaman
Deshpande. The letter also stated that the appellant was
witing in connection with the wonman aged 30 to '35 /years
adnmtted in the hospital at 6 a.m on Novenber 13, 1955, and
who had expired the sane day at 11 a.m The nane of the
brother in this letter is fictitious, because Laxm bai bad
no brother, rmuch less a brother in Calcutta and of this
nane. Thereafter, the appellant took no further action in
the matter till the police questioned himon the 16th, two
days after he had sent the letter. It seens that the appel-
lant did not expect the police to appear so soon, ~and he
thought it advisable to deny all know edge about the | ady he
had taken to the hospital by telling the police that he did
not know her. The inference drawn fromthese two pieces of
conduct by the Courts below is agai nst the appellant, and we
al so agree. W have already stated that from then  onwards,
t he
477
appellant did not care to enquire from the hospi t al
authorities as to what had happened to his patient’'s dead
body, and whether it had been di sposed O or not. He also
did not go to Bombay, nor did he informDr. Sathe about the
cancel lation of the appointnent. In his exanination, he,
however, stated that he attenpted to tel ephone to Dr. Sathe
but could not get through, as the instrument was engaged on
each occasion. One expects, however, that he would have in
the ordinary course witten a letter of apology to Dr.
Sat he, because he nust have been conscious of the fact that
he had kept the Specialist waiting for this appointment; but
he did not. It is said that the appellant need not have
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taken this appointnment and could have told a lie to
Laxm bai ; but the appointment with Dr. Sathe had to be rea
because if the plan failed, Laxm bai would have been nost
surprised why she was brought to Bonbay. Wth this ends the
phase of events resulting in the death of Laxm bai. We
shall deal wth the events in the hospital later, but we
pursue the thread of the appellant’s conduct.

Prior to the fateful journey, Laxmbai had passed two
docunents to the appellant. They are Exs. 285 and 286. By
the first, Laxmibai intimated the Bank of Mharashtra,
Poona, that she was going to withdraw in the follow ng week
from her Savings Bank account a sum of noney between Rs.
1,000 and Rs. 5,000. The other docunent was a bearer cheque
for Rs. 5,000, also signed by Laxm bai but witten by the
appel l ant. The appellant presented the first on Novenber 17
after witing the date, Novenmber 15, on it and the second on
Novermber 20, after witing the date, Novenber 19, and
recei ved paynment. Prior to this, on Novenber 12, 1956, when
Laxm bai was alive and in Poona he had presented to the Bank
of Maharashtra a dividend warrant for Rs. 2,607-6-0 to
Laxm bai "s account witing her signature himself. This was
hardly necessary if he was honest. The signature deceived
the Bank, and it is obvious that he was a consummate forger
even then. O course, he put the nmpney into Laxmbai’s
account, but he had toif he was to draw it out again on the
strength of these 61
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two docunents. The question is, can we say that he was
honest on Novenber 12, 1956? The answer is obvi ous. H s

di shonest intentions  were, therefore, fully matured even
before he | eft Poona. Thereafter, the appellant converted
all the property of Laxmibai to his ownuse. He renoved the

novabl es in her roons including the -pots and pans,
furniture, clothes, radio, share scrips-and so on, 'to his
own house. He even went to the length of forging her

signature on securities, transfer deeds, letters to banks
and conpanies, and even induced a lady nmmgistrate to
aut henticate the signature of Laxnibai for which he obtained
the services of a wonan who, to say the |east, ~ personated

Laxmi bai. So clever were the many ruses and so cunning the
forgeries that the banks, conpanies and indeed, all persons
were conpletely deceived. It was only once that the -bank

had occasion to question the signature of Laxm bai, but the
appel l ant pronptly presented another docunent purporting to
be signed by Laxm bai, which the bank accepted with sonmewhat
surprising credulity. The I ong and short of it s that
nuner ous persons were inposed upon, including those who are
normal |y careful and suspicious, and the appel llant by these
nmeans collected a sumof no |l ess than Rs. 26,000 which he
di sposed of in various ways, the chief, anbng them being the
opening of a short termdeposit account in the name of his
wife and hinself and crediting some other anpbunts 'to the
joint names of his brother, B.C Lagu, and hinself. W do
not enter into the details of his many stratagens for two

reasons. Firstly because, all this conduct has been
admtted before us by his counsel, and next because he has
received |ife inprisonnent on charges connected with these

frauds. Suffice it to say that if the appellant were to be
found guilty of the offence, sufficient motive would be
found in his dealings with the property of this wunfortunate
widow after her death. |f murder there was,it was to
facilitate the action which he took regarding her property.
If the finding of his guilt be reached, then his subsequent
conduct would be a part of a very deepseated plan beginning
al nrost fromthe time when he
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began to ingratiate hinself into the good opinion of the

| ady. The fact, however, remains that all this conduct

cannot avail the prosecution, unless it proves conclusively
some ot her aspects of the case.

We cannot, however, overlook one or two other circunstances
which are part of this conduct. W have already stated
briefly that the appellant cause all persons to believe that
Laxmi bai was alive and living at Rathodi as the happily

married wi fe of one Joshi. Both Joshi and Rathodi were
equally fictitious. |In this connection, the pleader, the
son, the friends and the relations of Laxmn bai wer e
receiving for nonths after her deat h letters and

conmuni cations purporting to be signed by her, though
witten at the instance of the -appellant by persons, who
have cone and deposed before the Court to this fact. These
letters were all  posted in-R M S vans, and t he
prosecution has  successfully 'proved that they were not
posted in any of the regular post offices in a town or

vi | | age. These "l etters showa variety of details and
intimaci es. which nade them appear genui ne except for the
handwiting and the signature of Laxni bai. For a tine,

peopl e who received them though suspicious, took them for
what they were worth, and it appears that they did not worry
very nmuch about the truth. -1t has now been successfully
proved by the prosecution and admitted -by the appellant’s
counsel before us that these letters were all sent by the
appel l ant with the sol e object of keeping the people in the
dark about the fact of death, so that the appellant mght

have tinme to deal wth the property at- |eisure. The
appel l ant asserts that he thought of this only after the
death of Laxmibai. It seenms sonmewhat surprising ‘that the
appel | ant shoul d have suddenly gone downhi || into

di shonesty, so to speak, at a bound. The maximis very old
that no one becomes di shonest suddenly; nema fuit repente

tur pi ssi nus. VWat inference can be drawn from his / conduct
after the death of Laxmibai is a matter to be considered by
us. And in this connection, we can only say at this / stage

that if some prior conduct is connected intrinsically, wth
conduct after death, then the notive of the appellant would
be very clear indeed.
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W now pass on to the evidence of what happened in the
hospital and the total nedical evidence on the cause  of
deat h. This evidence has to be considered. from different
angles. Mich of it relates to the condition of Laxm bai and
the treatment given to her; but other parts of it relate to
the conduct of the appellant and the information supplied by
hi m There is also further evidence about the disposal of
the body and the enquiries nade into the cause of  death.
These must be dealt with separately. For the present, we

shall confine ourselves to the pure nedical aspect 'of the
case of Laxm bai during her short stay in the hospital.
VWhen Laxmi bai was admitted in the hospital, Dr. Ugale

(P.W18), the Casualty Medical O ficer, was in charge. He
nmade a prelimnary exam nation and recorded his inpressions
before he sent the patient to Ward No. 12. He obtained from
the appellant the history of the attack, and it appears that

all that the appellant told himwas " Patient suddenly
became unconscious in train while coining fromup country.
History of simlar attacks frequently before". It also

appears that the appellant told himthat the lady was |iable
to hysterical fits, and that was set down by Dr. Ugale as a
provi si onal di agnosi s. So much of Dr. Ugale's evidence
regardi ng the health of Laxmi bai as given by the appellant.
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Now, we take wup his own exam nation. According to Dr.
Ugal e, there were involuntary novenents of the right hand,
whi ch he noticed only once. Only the right hand was novi ng.
He found corneal reflex absent. Pupils were nornal and
reacting to light. So far as central nervous system and
respiration were concerned, he detected nothing abnornmal
According to him there was no evidence of a hysterical fit,
and he stated that he queried that provisional diagnosis
which, according to him was supplied by the appellant.
According to Dr. Ugal e, the name of the patient was given as
| ndurmati Paunshe.

The patient was then nade over to the care of Dr. Mss
Aneeja (P. W 19). Dr. Mss Aneeja was then a raw Medica
Graduate, having passed the MB.B.S. in June, 1956. She was
wor ki ng as the House Physician
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and was in charge of Ward No. 12. She was summoned from her
quarters to the Ward at 6-15 a.m and she exam ned Laxmni bai
W | eave out of account again the conversation bearing upon
t he conduct of the appellant, which we shal | Vi ew
subsequently. He told her al so about the sudden onset of
unconsci ousness, and that there was a history of sinilar
attacks before. W are concerned next with the result of
the exam nation by Dr. M'ss Aneeja, bearing in mnd that she
was not a very experienced physician. She found pulse 100,
temperature 99-5, respiration 20. The skin was found to be
smooth and elastic nails, conjunctiva and tongue were pink
in colour lynmphatic glands were not pal pabl e; ‘and bones and
joints had nothing abnormal in them The pupils of the eyes
were equal but dilated, and were not then reacting to |ight.
She found that wup to the abdonmen and the sphincter the
refl exes were absent. The reflexes at knee and ankle were
normal, but the plantar reflex was Babi nsky on one foot, and
there was slight rigidity of the neck

It appears that Laxm bai was pronptly given a dose of a
stimul ant and oxygen was started. Dr. M ss. Aneej a | al so
stated that she gave an injection of insulin (40 units)
i medi ately. Muich dispute has arisen as to whether Dr. M ss
Aneeja exanmined the urine for sugar, albunmin and acetone
before starting this treatnent. It is clear, however, from
her testinony that no bl ood test was made to determne the
| evel of sugar in the blood. A lunbar puncture was -also
nmade by Dr. Mss Aneeja and the cerebro-spinal fluid was
sent for chemical analysis. That report is avail able, ~-and
the fluid was normal. According to Dr. Mss Aneeja, the
Medi cal Regi strar who, she says, was Dr. Saify, recomended
i ntravenous injection of 40 units of insulin with 20 C.C. of
gl ucose, which were adm nistered. Accordiing to her
Laxm bai was al so put on glucose intragastric drip.

Dr. Mss Aneeja stated that the urine was exam ned by her
three tines, and in the first sanple, sugar and acetone were
present in quantities. The first exami nation, according to
her, was at 6-30 a.m, the next at 8-30 a.m and the last at
11 a.m She stated that she
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had used Benedict test for sugar and Rothera's test for
acet one. In all the exam nations, according to her, there

was no al bunmin present. Dr. Mss Aneeja also clains to have
phoned to Dr. Variava, the Honorary Physician, at 6-45 or 7
a.m, and consulted himabout the case. According to her

Dr. Saify, the Registrar of the Unit, visited the Wrd at 8-
30 a.m and wote on the case papers that an intravenous
injection of 40 units of insulin with 20 C.C. of glucose
should be adm nistered. According to her, Dr. Variava
visited the Ward at 11 a.m, and exam ned Laxni bai, but the
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patient expired at 11-30 a.m W do not at this stage refer
to the instructions for postnortem exam nation |eft by Dr.
Variava which were noted on the case papers, because that is
a matter with regard to the disposal of the dead body, and
we shall deal with the evidence in that behalf separately.
The evidence of Dr. Mss Aneeja shows only this nuch that
she was put in charge of this case, examned urine three
times and finding sugar and acetone present, she started a
t r eat nent by insulin which was also supplenented by
admi nistration of glucose intravenously as well as by
intragastric drip. Apart fromone dose of stinulant given
in the first few mnutes, no other treatnent beyond
adm ni stration of oxygen was undertaken. She had al so noted
the observations of the reflexes and the condition of the
pati ent as they appeared to her on exam nation.

There is a considerable ampbunt of contradiction between the
evidence of Dr, Mss Aneeja and that of Dr. Variava as to
whet her~ acetone was found by Dr. Mss Aneeja before Dr.
Variava' s visit. According to the | earned Judges of the
Court below, the first urine exanm nation deposed to by Dr.
Mss Aneeja and said to have been nade at 6-30 a.m was
never performed. The other two exam nations were made, as
the urine chart (Ex. 127) shows. It is, however, a question
whet her they were confined only to sugar and al bumn but did
not include exam nation for acetone. W shall discuss this
point after we have dealt with the evidence of Dr. Variava.
483

Dr. Variava (P.W 21) was the Honorary Physiciian, and was in
charge of this Unit. According to him he went on his
rounds at 11 a.m, and exam ned Laxmibai from1l a.m to 11-
15 a.m He questioned Dr. Mss Aneeja about the line of
treatnent and told her that she could not~ have nade a
di agnosis of diabetic coma without” examining wurine for
acet one. Dr. Variava deposed that the entry regarding
acetone on the case papers was not made when he saw the
papers at 11 a.m He then asked Dr.” Mss Aneeja to take by
catheter a sanple of the urine and to examne it for
acet one.

Dr. Mss Aneeja brought the test-tube with wurine in it,
whi ch showed a light green colour, and Dr. Variava .inferred
fromit that acetone m ght be present in traces. Accor ding
to Dr. Variava, Laxm bai’s case was not —one of diabetic
coma, and he gave two reasons for this diagnosis, _nanely,
that diabetic coma never comes on suddenly, and that there
are no convulsions init, as were described by Dr. Ugale.
Dr. Variava al so denied that the phone call to himwas made
by Dr. Mss Aneeja. Dr. Variava stated that before he |left
the Ward he told Dr. Mss Aneeja that he was not satisfied
that the worman had di ed of diabetic coma and instructed her
that postnortem exani nation shoul d be asked for.

In connection with the evidence about the exam nation of the
urine, we have to see also the evidence of Marina Laurie,
nurse (P.W 59), who stated how the entries in the ‘urine
chart came to be made. It may be pointed out that the urine
chart showed only two exami nations for sugar, at 8-30 a.m
and 11 am, and not the one at 6-30 a.m The entry about
that was made on the case papers under the head " treatnent
" by Dr. Mss Aneeja, and it is the last entry | acetone + +
" which Dr. Variava stated was not on the papers at the time
he saw them Indeed, Dr. Variava would not have roundly
guestioned Dr. Mss Aneeja about the exam nation for
acetone, if this entry had been there, and Dr. Mss Aneeja
adnmits a portion of Dr. Variava s statement when she says
that she examined the urine on Dr. Variava's instructions
and
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brought the test-tube to him in which the urine was of a
Iight green col our.

Now, the urine chart does not show an exanmination of the
urine at 6-30 a.m According to Dr. Mss Aneeja, she
exam ned the urine, carried the inpression of colour in her
mnd, and noted the result on the case papers. She was
guesti oned why she adopted the unusual course, but stated
that it often happened that the urine chart was not prepared
and the result was not taken to the case papers. However it
be, Dr. Variava is quite positive that the entry about
acetone did not exist on the case papers, and an exam nation
of the original shows differences in ink and pen which would
not have been there, bad all the three itens been witten at
the sane tine. It also appears that even at 8-30 a.m the
urine was exami ned for sugar only because the entry in the
urine chart shows brick-red colour which is the resulting
col our in Benedict “test and not in Rothera’s test.
Simlarly, at 11 a.m the urine chart shows only a test for
sugar because the |light green colour is not the resulting
colour of Rothera's test but also of the Benedict test.
I ndeed, Dr. Variava was al so-shown a test-tube containing
the wurine of slight greenish colour, and his own inference
was that acetone m ght be present in traces. There is thus
nothing to show /'that Dr. Mss Aneeja enbarked upon a
treatnent for diabetic coma after ascertaining the existence
of acetone. Al the circunstances  point - to the other
concl usion, nanely, that she did not exam ne the urine for
acetone’ and that seens to be the cause of the questions put
by Dr. Variava to her. W have no hesitation, therefore, in
accepting Dr. Variava' s evidence on this part of the case,
which is supported by the evidence of the course, the urine
chart and the interpolation in the case papers.

From all that we have said, it is quite clear that the
treatnent given to her for diabetic coma was based on
insufficient data. There was al so no Kussmaul breat hing
(Root & White, Diabetes Mellitus, ‘p. 118); her breathing was
20 per minute which was nornmal. - Nor was there any sign of
dehydrati on,
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because the skin was snooth and elastic, and the Babi nsky
sign was a contra indication of diabetic —cona. This is

borne out by the diagnosis of Dr. Variava hinself, who
appears positive that Laxm bai did not suffer from diabetic
coma, and is further fortified by the reasons given by Dr.
H Mehta (P.W 65), to whose evidence we shall have occasi on
to refer later.

Two other doctors from the hospital were examned in
connection wth Laxnmibai’'s stay. The first was Dr. J. C
Patel, who was then the Medical Registrar of Unit No. 1. It
seens that Dr. Saify, the pernmanent Medical Registrar, was
on |leave due to the illness of his father, and Dr. ' J. C
Patel was |looking after his Unit. Dr. J. C. Patel  went
round with Dr. Variava at 11 a.m, and in his presence, Dr.
Variava exanm ned Laxmibai. He has no contribution to make,
because he says he does not renenber anything. The only
pi ece of evidence which he has given and which is useful for
our enquiry is that in the phone book (Ex. 323) in which al
calls are entered, no call to Dr. Variava on the nmorning of
the 13th was shown. The evidence of Dr. J. C. Patel is thus
usel ess, except inthis little respect. The other doctor,
Dr. Hiralal Shah (P. W 72) was the Registrar of Unit No.
2. After Laxm bai entered the hospital, Dr. Mss Aneeja sent
a call to him and he signed the call book (Ex. 322). Dr .
Hi ralal Shah pretended that he did not remenber the case.
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He stated that if he was called, he nust have gone there,
and examined the patient; but he stated in the w tness-box
that he did not renenber anything. Al the three doctors,
Dr. Mss Aneeja, Dr. Patel and Dr. Hiralal Shah, denied
havi ng made the entry " Insulin 40 units 1. V. with 20 C C.
glucose.” Dr. Mss Aneeja says that it was witten by Dr.
Sai fy, who, as we shall show presently, was not present in
Bonbay at all on that day.

W do not propose to deal with the cause of the death,
before adverting to the findings of Dr. Jhala (P.W 66), who
performed the autopsy and Dr. H S. Mehta (P. W 65), to
whom all the case papers of Laxm bai were handed over for

expert opi ni on. Dr. ‘Jhala perforned the post nortem
operation on Novenber 23,
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and he was hel ped-by his assistants. Though the body was
wel | -preserved and had been kept in the air-conditioned
norgue, there is no denying the fact that 10 days had
passed  between the death and the postnortem exam nation

The findings of Dr. Jhala were that the body and the viscera
were not deconposed, and that an exam nation of the vita

organs could be made. ~ Dr. Jhala found in the stomach 4 oz.
of a pasty nmeal and,’ o0z.of whitish precipitate in the
bl adder. He did not find any ot her substance which could be
said to have been introduced into the system He exam ned
the brain and found it congested. There were no marks of
injury on the body; the lungs were also congested and in the
upper |obe of the left lung there was a tubercular focus
which, in his opinion, was not sufficient to cause death
ordinarily. He also found Atheroma of aorta and slight
sclerosis of the coronary. He stated that the presence of
the last neal in the stomach indicated that there. was no
vom tting. He found no pathological |esion in the pancreas,
the kidney, the Iliver and _any other internal or gan

He gave the opinion after the receipt of the Chenica

Anal yser’s report that death could have occurred’ due to
di abeti c conm.

It nmust be renenbered that Dr. Jhala was not out to di'scover
whet her any offence had been conmitted. He was making a
post mort em exami nati on of a body which, under the  Coroner’s
order, had been handed over to the nedical authorities wth
a certificate froma hospital that death was due to diabetic

cona. It was not then a nedico-legal case; the need for
postmortem had ari sen, because the peon had noticed certain
marks on the neck, which had caused sone suspicion. After

di scovering that the mark on the neck was a postnortem
injury, all that he had to do was to verify whether the
di agnosis nmade by the G T. Hospital that death was due to
di abetic conma was admissible. He exam ned the body, /found
no other cause of death, and the Chenical Analyser not
having reported the administration of poison, he accepted
the diagnosis of the G T. Hospital as correct. Dr. ‘Jhala

however, stated that there were nunerous poi sons which coul d
487

not be detected on chemical analysis even in the case of
normal , healthy and undeconposed viscera. He admtted that
his opinion that death could have occurred due to diabetic
coma was an inaccurate way of expressing his opinion

According to him the proper way woul d have been to have
gi ven the opinion death by diabetes with conplications."

As we have said, all these papers were placed before Dr. H.
S. Mehta for his expert opinion. It is to his evidence we
now turn to find out what was the cause of death of
Laxm bai . In the mddle of March 1958, Dr. Mehta was
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consul ted about this case, and he was handed over copies of
all the documents we have referred to in connection with the
nedi cal evidence, together wth the proceedings of the
Coroner’s inquest at Bonbay. According to Dr. Mehta,
opi nion was sought from hi mabout the cause of death of
"I ndumati  Paunshe’ and whether it was from diabetic com
any other disease or the admnistration of a poison. Dr.
Mehta was categorical that it was not due to diabetic cona.
He was also of the opinion that no natural cause for the
death was di scl osed by the autopsy, and according to him it
was pr obabl y due to t he admi ni stration of sorme
unr ecogni sabl e poi son or a recogni sabl e poi son which, due to
the lapse of tinme, was incapable of being detected by
anal ysi s. He gave several reasons for coming to the
concl usion that Laxm bai” did not suffer fromdiabetic comm
Each of his reasons is supported by citations from nunerous
standard nedical ~authorities ~on the subject, but it is
unnecessary to cite themonce again. According to him the
foll owi ng reasons existed for holding that Laxmi bai did not
suf fer fromdi abetic coma:
(1) Convulsion never occur in dirabetic coma per se.
According to Dr. Mehta, the involuntary novenments descri bed
by Dr. Ugal e nust be treated as convul sions or trenors. We
are of opinion that Dr. Ugale would not have made this note
on the <case papers if he had not seen the involuntary
noverments. No doubt, these involuntary novenents had ceased
by the tinme the patient was carried to Ward No. 12, because
Dr. Mss Aneeja made a note that they were not observed in
488
the Ward. But Dr. Ugale was a much nore experienced doctor
than Dr. Mss Aneeja, and it, is possible that Dr. Mss
Aneeja did not notice the synptons as mnutely as the
Casualty Medical Oficer

(2) Diabetic coma never occurs all” of a sudden and
wi thout a warning. There are prenonitary signs and synptons
of prodromata. |In the case, thereis no evidence to show
how Laxm bai becane unconscious. W have, however, the
statenent of the appellant nmade both to Dr. Ugale  and Dr.
M ss Aneeja that the onset was sudden. Dr. Mehta was cross-
examined with a viewto eliciting that a sudden onset of
di abetic cona was possible if there was an infection of any
ki nd. A suggestion was put to himthat —if the patient
suf fered from OQitis Media, then sonetines t he un-
conci ousness canme on suddenly. It may be pointed out that
the appellant in his exanmination stated that onthe day in
guestion, Laxmibai had a tenperature of 100 degr ees,
laryngitis, pharyngitis, and conpl ai ned of pain in the ear
That statement was nmade to bring his defence inl line wth
this suggestion. Dr. Mehta pointed out that Dr. Jhala had
opened the skull and had examned the interior organs but
found no pathol ogical |esion there. According to Dr. Mehta,
Dr. Jhala would have detected pus in the mniddle ‘ear if
Qitis Mdia had existed. The fact that no question
suggesting this was put to Dr. Jhala shows that the defence
is an afterthought to induce the Court to hold that death
was due to diabetic comm, or, in other words, to natura
causes. W are inclined to accept the evidence of Dr. Jhala
that he and his assistants did not discover any pathol ogi ca
lesion in the head or the brain. Qitis Media would have
caused inflammtion of the Eustachian tube, and pus would
have been present. No such question having been put, we
nmust hold that there was no septic focus which mght have
i nduced the sudden onset of diabetic coma. It was also
suggested to Dr. Mehta that there was a tubercular infection
and sonetimes in the case of tubercular infection diabetic
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coma suddenly supervened. The tuberculosis in this case was

not of such severity as to have caused this. Dr. Jhala

referred
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to the septic focus in the apex of the left lung, but he
stated that it was riot sufficient to have caused the death
of Laxmibai. |Illustrative cases of sudden diabetic coma as
a result of tubercular infection were not shown, and the
condition of Laxm bai, as deposed to by witnesses right up
to 9 p.m on the night of Novenmber 12, 1956, does not
warrant- the inference that she had di abetic coma suddenly
as a result of this infection.

(3) Dr. Mehta also stated fromthe case papers nmaintained
by the appellant from February 15, 1956, to Novenber 12,
1956, that during that time, Laxm bai did not appear to have
suffered fromany severe type of acidosis. The appellant in
his exam nation in Court stated that Laxm bai was prone to
suffer ~from acidosis, and that he had treated her by the
adm nistration of Soda Bi-carb. 1In the case papers, Soda
Bi carb  has been administered only .in about 8 to 10 doses
varyi ng between 15 grains to a dram - It is significant that
on nost of the occasions it was part of a Carninative
m xt ure. The acidosis, if any, could not have been so
severe as to have been corrected by such a smal
administration of/ Soda Bi-carb, because the acidosis of
di abetes is not the acidity of the stonmach but the fornmation
of fatty acids in the system Sucha condition, as the
books show, may be treated by the admnistration of Soda Bi-
carb but in addition to some -other specific treatnment.
(Joslin, Root & Wite, Treatnment of Diabetes Mellitus, p.
397).

(4) A patient in diabetic comn is severely dehydrated.
(Root & White-Diabetes Mellitus p. 118). ‘W have already
poi nted out that there was no dehydration, because the skin
was soft and el astic and the tongue was pink. The eye balls
were also normal and were not soft, as is invariably the
case in diabetic conma. Dr. Mehta has referred to all these
poi nt s.

(5) Nausea and vomiting are al ways present in true diabetic
cona. There is nothing to show either fromher clothes or
from the snell of vomt in the nouth or from -any other
evi dence that Laxm bai had vomitted in the train. Dr. Jhala
who perforned the
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postnmortem exam nation had stated that Laxm bai -~ could not
have vom tted because in her stomach 4 oz. of pasty neal was
found. The sanme fact is al so enphasised by Dr. Mehta.

(6) In diabetic coma, there will befall of blood pressure,
rapi d pul se; there wll be Kussmaul breat hi ng or
air hunger. The respiration of Laxm bai was found by Dr.
Ugale and Dr. Mss Aneeja to be nornal. The tenperature

chart in the case, Ex. 129, gives in parallel colunms the
respiration corresponding to a particular tenmperature, and
the tenperature of 99.5 degrees (Fahrenheit) found by Dr.
Mss Aneeja corresponds to respiration at 20 tines per
mnute. Dr. Variava, Dr. Ugale or Dr. Mss Aneeja also did
not say anything about the Kussnaul breathing, and the pul se
of 100 per mnute according to Dr. Mehta was justified by
the tenperature which Laxm bai then had. Indeed, according
to Dr. Mehta, in diabetic coma the skin is cold, and there
was no reason why there should be tenperature. According to
Dr. Mehta, there was no evidence of any gastric disturbance,
because the condition of the tongue was healthy. Dr. Mehta
also pointed out that the Extensor reflex called the,
Babi nsky sign was not present in diabetic coma, while
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according to Dr. Mss Aneeja it was present in this case

Dr. Mehta then referred to the exanmination of the urine for
sugar and acetone, and stated that the exam nation for sugar
was insufficient to determine the presence of Ketonuria,
which is another nane for the acidosis which results in
cona. We have already found that the exam nation for
acetone was not nade and there was no nmention of acetone
breath either by Dr. Ugale or by Dr. Mss Aneeja, which
woul d have been present if the acidosis was so advanced.
(Root & WiteDi abetes Mellitus, p. 118).

(8) Lastly, the exam nation of cerebro-spinal fluid did not
show any increase of sugar and no affection in the
categories of neningial irritation was disclosed by the
chem cal analysis of the fluid. (Physician's Hand. book, 4th
Edn., pp. 115-120). The neck rigidity which was noticed by
Dr. Mss Aneeja did not have, therefore,
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any connection with such irritation, and it is a question
whet her such a slight neck rigidity existed at all

These reasons of Dr. Mehta are prefectly valid. They have
the support of a | arge nunber of nedical treatises to which
he has referred and of even nore. which were referred to us
during the arguments, all which we find it unnecessary to
guot e. We accept Dr. Mehta's testinony that diabetic coma
did not cause the death of Laxmbai. It is significant that
the case of the appellant also has changed, and he has
ceased to insist now that Laxm bai died of diabetic comm

The treatment which was given to Laxni bai would have, if
di abetic conma had existed, at |east inproved her condition
during the 5 hours that she was at the hospital.  Far from

showi ng the slightest inprovenent, Laxmibai died wthin 5
hours -of her admission in the hospital, and in view of the
contra indications catal ogued by Dr. Mehta and accepted by
us on an exanination of the nedical authorities, 'we are
firmy of opinion that death was not due diabetic conma

W now deal with events that took place imediately after
Laxm bai expired. W have already shown that at that tine
Dr. Variava was present and was questioning Dr. Mss Aneeja
about her diagnosis of diabetic coma. Before Dr. Variava
left the Ward, he told Dr. Mss Aneeja that he was not
sati sfied about the diagnosis, and that a postnortem exam n-
ation should be asked for. This endorsenent was, in fact,
made by Dr. Mss Aneeja on the case papers, and the fina

di agnosis was left blank. Dr. Mss Aneejia says that -she
left the Ward at about 11-30 a.m and was- absent on her
rounds for an hour, then she returned to the Ward from her
gquarters at about 1 p.m and went to the office of Dr.’
Mouskar, the Resident Medical O ficer. According to . her

she nmet Dr. Saify, the Registrar, at the door, and he had
the case papers in his hands. Dr. Saify told her that the
Resi dent Medical O ficer thought that there was no-need for
a postnortem exami nation, as the patient was treated in the
hospital for diabetic coma. Dr. Saify ordered Dr. Mss
Aneeja to cancel the endorsernent about
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postnmortemand to wite diabetic coma as the cause of death,
which she did, in Dr. Saify's presence. Thisis Dr. Mss
Aneej a’ s expl anati on why the postnortem was not nmade, though
ordered by Dr. Variava.

Dr. Mouskar’s version is quite different. According to him
the case papers arrived in his office at 1 p.m He had seen
the endorsenent about the postnortemand the fact that the
final diagnosis had not been entered in the appropriate
col um. Dr. Muskar admitted that he did not proceed to
make arrangenments for the postnortem exam nation. According
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to him the permssion of the relatives and the Coroner was
necessary. He al so admitted that he did not enquire from
the Honorary Physician about the need for post nortem
exam nati on. He was thinking, he said, of consulting the
relatives and the person who had brought Laxmibai to the
hospi tal . Dr. Muskar sent a telegramat 2 p.m to the

appel | ant, which we have quoted earlier. He explained that
he did not nention the postnortem exam nation, because he
was waiting for the arrival of sone person connected wth
Laxmi bai . He further stated that between 4 and 5 p.m he
asked the police to renpve the body to the J. J. Hospita
norgue and to preserve it, and sent a copy of hi s
requisition to the Coroner. According to him on the 15th
the Coroner’'s office asked the hospital for the fina
diagnosis in the case. He stated that he asked one out of
the three: Honorary Physician, the Registrar or the House
Pbysi ci an, -about the final diagnosis, though he could not
say which one. He had sent the papers through the call-boy
for witing the final diagnosis, and he received the case
papers fromthe Unit, with the two corrections, nanely, the
cancel l ation —of the requisition for postnortem examn nation
and the entry of diabetic coma as the final diagnosis. He
denied that he had any talk with Dr. Saify regarding the
post nort em exam nat i'on

It,wuld appear fromthis that there are vital differences

in the versions of Dr. Mss Aneeja and Dr.. Muskar.. The
first contradiction is the date on which the case papers
wer e corrected and the second, about Dr. SaifY's
intervention in the matter. Dr. SaifY,
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fortunately for him had obtained | eave orders and had |eft
Bonbay on Novenber 8, 1956, for |ndore, where his father was
seriously ill. He was, in fact, detained at Indore, because
his father suffered froman attack of coronary thronbosis,
and he had to extend his leave: Al the relevant papers
connected wth his | eave have been produced, and it seens
that Dr. Saify’'s nane was introduced by Dr. Mss Aneeja
either to avoid taking responsibility for correction, on her
own, of the papers, or to shield sone other person, who had
caused her to nmke the corrections.. Here, the only other
person, who coul d possibly have ordered her was the Resident
Medi cal Officer, Dr. Myuskar, who at 1 p.m had received the
papers and had seen the endorsenent about the postnortem
exam nati on. Dr. Muskar’s explanation that he sent the
telegram to the appellant for the renobval of the  body
wi t hout inform ng himabout the postnortem exam nation is
too ingenious to be accepted by any reasonabl e person. Dr.
Mouskar could not ordinarily countermand what the Honorary
Physici an had said without at |east consulting him which he
admts he did not do. This is nore so, if it was only a
matter of the hospital’s reputation. Whet her t he
corrections were made by Dr. Mss Aneeja in the wards when
the call-boy took the papers to her (a nbst unusal ' course
for Dr. Muskar to have adopted) or whether they were made
by Dr. Mss Aneeja in the office of Dr. Muskar, to the door
of which, she adnmits she had gone, the position remains the
same. Dr. Mss Aneeja no doubt told lies, but she did so in
her own interest. She could not cancel the requisition
about postnortem exam nation on her own without facing a
grave charge in which Dr. Muskar wuld have played a
considerable part. The fact that this correction did not
trouble Dr. Mouskar and that his dealings with the body were
nost unusual points clearly toits being nade at his
i nst ance. Dr. Mss Aneeja invented the story about Dr.
Saify as a last resort knowing that wunless she named
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sonebody the responsibility would be hers. The corrections
were made at the instance of Dr. Muskar, because Dr.
Mouskar admits that he sent the papers to the
63
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ward for final diagnosis in the face of the endorsenent
for postnortem examination, and Dr. Mss Aneeja adnts
nmaki ng the corrections at the door of Dr. Mouskar’'s office
In our opinion, both of them are partly correct. Dr.
Mouskar made the first nove in getting the papers corrected,
and Dr. Mss Aneeja corrected themnot at the door of the
office, because there was no Dr. Saify there but in the
of fice, though she had not the courage to nane Dr. Mouskar
as the person who had ordered the correction. Dr. Muskar’s
tel egram and his sending the body to another norgue without
the postnortem exam nation-show only too clearly that it was
he who caused the change to be made. It is also a question
whet her  the correction about '"acetone + + 'was not al so made
si mul taneously. We-do not believe that the corrections were
nade as |late as Novenber 15, because his telegram for the
renoval of the dead body and its further renoval to the J.
J. Hospital would not fit in with the endorsement for
post mort em exam nati on on the case papers.
Now, the question  is not whether Dr.  Muskar made the
correction or Dr. M ss Aneeja, but whether the appellant had
anything to do withit. Dr. Mss Aneeja stated that the
appel l ant was present till the visit of Dr. Variava was over
and this is borne out by the reply of the appellant, because
in the inland letter he nentioned the time of the death
whi ch the tel egramdid not convey to himand which he could
have only known if he was present in the hospital. e
believe Dr. Mss Aneeja when she says that the appellant was
present at the hospital, and the circunstances of the case
unerringly point to the conclusion that he knew  of the
demand for a postnortem examination. Though Dr. Mouskar and
the appellant denied that they net, there is reason to
believe that the appellant knowing of the post nortem
exam nation would not go away W thout seeing ‘that the
post nortem exani nati on was duly carried out or was given up
Dr. Muskar and the appellant both admitted that they were
together in the same class in 1934 inthe S P.. College,
Poona, though both of them denied that
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they were acquainted with each other. Dr. Mouskar stayed in
Poona from 1922 to 1926, 1931 to 1936 and 1948 to 1951. The
appel l ant was practising at Poona as a doctor, and it is
i nprobable that they did not get acquainted during Dr.
Mouskar’ s stay, belonging, as they do, to the same
pr of essi on. Dr. Muskar further tried to support’ the
appel lant by saying that at 1 p.m when he saw the case
papers the entry about acetone was read by him He forgot
t hat in the examnationin-chief he had st ated very
definitely that he had not read the case papers fully and
had only seen the top page. Wen he was asked for his
expl anation, he could not account for his conduct in the
wi t ness-box, and adnitted his mstake. There are two other
circunstances connected with Dr. Muskar, which excite
consi derabl e suspi ci on. The first is that he nentioned
hysterical fits as the illness fromwhich Laxm bai suffered
when Dr. Ugale had questioned it and postmortem had been
asked for to establish the cause of death. The next is that
the call book of the hospital for the period was not
produced by him as long as he was in office. When he
retired, the call book was brought in by his successor, and
it established the very inportant fact that it was not Dr.
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Saify, the Registrar, who was sumoned but Dr. Shah, who had
al so signed the call book in token of having received the
call. Dr. Muskar’s conduct as the Resident Medical Oficer
in having the postnortem exanination cancelled was a great
lapse, and it is quite obvious to us that the finding by the
two Courts below that this was done at the request of the
appellant is the only inference possible in the case. The
alternative suggestion in the argunent of the appellant’s
counsel that Dr. Muskar thought that Dr. Variava was naking
" a mountain out of a nole hill " and that " the reputation
of the hospital was involved " does not appeal to us,

because if that had been the motive, Dr. Muskar would have
talked to Dr. Variava and asked him to revise his own
opi nion. The cancellation of the requisition for postnortem
exam nation cane to Dr. Variava as a surprise, because he
stated that he had heard nothing about it.
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From the above analysis of the evidence, we accept the
following facts: The appellant was present in the hospita

till the death of Laxmi bai, and in his presence, Dr. Variava
exam ned Laxm-bai and questioned the di agnosi s of Dr.
M ss Aneeja and gave the instructions for the postnortem
exam nati on. Dr. Variava's stay was only for 15 mnutes,

and at the end of it, Laxm bai expired.  The statement of
the appell ant that he caught the 10-30 train from Bonbay to
Poona because he was asked by the Matron to | eave the femal e
ward, and that he was going back to get a fenale attendant
from Poona, is entirely false. He took no action about a
femal e attendant either in Bonbay or in Poona, and he could
not have left by the 10-30 train if he was present in the
hospital till 11-30 a.m W are also satisfied that Dr. Mss
Aneeja did not cancel the endorsenent about the postnortem
exam nati on on her own responsibility. She was ordered to
do so. W are also satisfied that it was not Dr. Saify who
had given this order, but it must have been Dr. Muskar, who
did so. W are also satisfied that Dr. Muskar did not
induce Dr. Mss Aneeja to cancel ‘the postnortem by sending
the case papers through the call-boy of her Ward, ~ but she
was summoned to the office, to the door of which she ‘admits
she had gone. W are, therefore, in agreenent with the two
Courts below that Dr. Muskar caused these changes to be
made, and that Dr. Mss Aneeja did not have the courage to
nane the Resident Medical Oficer, and lied by introducing
the name of Dr. Saify. W are also satisfied that Dr.
Mouskar and the appellant were acquai nted with ~each ot her
not only when they were in Coll ege together but they nust
have known each other, when Dr. Muskar was residing at
Poona. The cancel | ation of the postnortem exam nation. was
caused by the appellant, because Dr. Muskar’s " expl anation
on this part of the case is extrenely wunsatisfactory, and
his failure to consult Dr. Variava, if it was only a
hospital matter, is extrenely significant. The appellant’s
i Mmediate exit fromthe hospital and the telegramto him at
Poona show that Dr. Muskar knew where the appellant was to
be
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f ound. The tel egramconveyed to the appellant that the
postmortem was not to be held, because it said that the body
shoul d be i mredi ately renoved.

Now, the appellant, as we have said, took no action about
Laxm bai’s death and kept this information to hinself. He
did not also arrange for the renmoval of the body. He sent
an inland letter which, he knew would take a day or two to
reach the hospital. He knew that the body would be |ying
unclaimed at the hospital, and that the hospital could not
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hold the body for ever without taking some action. The
appel | ant is a doctor. He has studied in nedi ca

institutions where bodies are brought for di ssection
pur poses, and he rmust be aware that there is an Anatony Act,
under which unclainmed bodies are handed over to Colleges
after 48 hours for dissection. He also knew that the cause
of death would become nore and nore difficult to determ ne
as time passed on, and it is quite clear that the appellant
was banking on these two circunstances for the avoi dance of
any detection into the cause of death. He had also seen to
it that the postnortem exani nati on woul d not be rmade, and he
knew that if the body remai ned unclainmed, then it would be
di sposed of in accordance with the Anatony Act. He wote a
letter which he knew woul d reach the hospital authorities,
and he naned a fictitious brother who, he said, could not
arrive before the 16th fromCalcutta. This delay would have
gained him three-valuabl e days between the death and any
l'i kel y exam nation, and if the body renained uncl ai med, then
it was likely to be disposed of in the manner laid down in
the Anatomy Act. ~The antici pations of the appellant were so
accurate -that the body followed the identical course which
he had planned for it, and it is an accident that ten days
| ater a postnortem exam nation was nade, because an
observant peon noticed some nmark on the neck which he
thought, was suspicious. But for this, it would have been
i npossible to trace what happened to Laxm bai, because the
hospi tal papers woul d have been filed, the body di ssected by
medi cal students ‘and disposed of and the ‘relatives and
friends kept in the dark about the whereabouts of Laxm ba
by spurious letters.
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This brings us to another piece of conduct which we have to
Vi ew. When Laxm bai boarded the train, she had a' bedding
and a bag with her, which she was seen carrying at the Par
by Patil (P. W 60) on the night she left Poona. There is
a mass of evidence that  Laxmbai was in af fl uent
ci rcunst ances, and al ways wore on her person gold and pearl
ornaments. There is al so evidence that she had taken Rs. 50
from-Virkar the night she travelled, and presunbly she was
carrying sone nore noney with her, -because she had to
consult a specialist in Bonbay and noney woul d be required
to pay him Wen she reached the hospital in the conpany of
the appell ant, she had no ornaments on her person, no~ noney
in her possession and her bag and bedding had al so
di sappear ed. As a matter of fact, there ~was nothing to
identify her or to distinguish her from any other -indigent
worman in the street. There is no explanation ~which any
reasonabl e person can accept as to what happened to.  her
bel ongi ngs. It is possible that the bag and the bedding
m ght have been forgotten in the hurry to take her “to the
hospital, but her gold ornanents on her person could not so
di sappear. The appellant stated that he noticed for the
first time in the taxi that she had no ornaments on her
person; but there would be no need for himto notice this
fact if Laxmi bai started w thout any ornanents whatever. In
view of the fact that Laxmibai’'s entire property soon passed
into the hands of the appellant, it is reasonable to hold
that he would not overlook the valuable gold and pearl
ornanents in this context. Further, the absence of the
ornanents and other things to identify Laxm bai rendered her
anonymty conplete, in so far as the hospital was concerned,
unless information to that end was furnished by t he
appel l ant  only. In the event of Laxnmibai’s death in the
hospital, no conplication would arise if she did not possess
any property and the body would be treated as unclaimed, if
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none appeared to claimit.
In addition to the stripping of the lady of her bel ongings,
the appell ant took neasures to keep her
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identity a close secret. No doubt, he gave her nane as "
ndumati ", but he added to it her maiden surname in a
garbled form According to Dr. Ugale, the nane given was "
Paunshe ". - In every one of the other papers, the nane
appears to have been corrected by the addition of sone
letter resenbling 11k " but not in the case papers. Dr .
Ugale swore that he had not heard the name " Paunshe "
before, though his nother-tongue is Marathi, and he is

hi nsel f a Maharashtrian. ' He, therefore, asked the appellant
to spell the nane, and he was definite that -the nane was
witten as spelt by the appellant. There is, however, other
evidence comng fromthe appellant hinself to show that he
did not give the correct nmaiden surname of -Laxni bai

because” in the letter he wote to the hospital he only
stated that there was an extra " u in the name as entered
in the papers but did not nention anything about " k ". His
solicitude about the name and its spelling in the case
papers clearly shows that his mnd even under the stress of
these circunstances ~was upon one fact only that the name

should remain either * Paunshe " or " Panshe " and not
becomre " Ponkshe ". Indeed, one woul d expect the appellant
to have given the nanme " Laxmibai Karve " or " Indunati
Karve " instead of " Indumati Ponkshe ", and nuch Iless, "

I ndumati  Paunshe There nust be ~sonme reason for the
appel l ant choosi ng t he mai den surnane, even if he gave the
correct mmiden nane. The reason appears to be this: Either
he had to say at the hospital that he did not knowthe nane,
or he had to give sone nane. |If he said that he did not
know t he name, it woul d have caused sone suspicion, .and the
matter woul d then have been entered in the energency police
case register. This is deposed to by the doctors in the
hospital. By giving the nane, he avoided this contingency.
By giving a garbled nanme, he avoided the identity, if by
chance that name cane to the notice of sone one ‘who knew
Laxmi bai . H's intention can only be interpreted in the
light of his subsequent conduct and the use to which be put
this altered name. W have already seen that he did the
fact of death from every
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one and wote to people that the womman was alive. He had two
opportunities of correcting this nane which he had noticed
very carefully on the case papers. The first was when he
wote the letter to the hospital in which he insisted that "
u " should be omtted but did not add " k ". The other. was
when on the 16th the police questioned himand he -stated
that he did not know who the wonan was. He also gave the
age of the woman wongly, and perhaps, deliberately :-see
the correction and overwitings inthe inland letter he
wote on Novenmber 14, 1956. Immediately after the death of
Laxm bai , he msappropriated a sum of Rs. 5,000 by
presenting two docunments, Exs. 285 and 286, wi t hout
di sclosing to the Bank that the person who had issued the
cheque was no nore. Al this subsequent conduct gets tied

to his conduct in giving the name as " |Indumati Paunshe " or
" Panshe "; and it shows a foreknowl edge of what was to
happen to Indumati at the hospital. It also shows a

preparation for keeping the fact of her death hidden from
others to facilitate the mi sappropriation of her property,
which as we know, eventually took place starting from
Novermber 15, that is to say, two days followi ng her death.
No explanation worth considering exists why this name was
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given, and the effort of the counsel for the appellant that
he was probably on intinmate terns with Laxm bai and chose to
call her by her nmiden nane rather than her married nane is
belied by the fact that in every docunment in which the namne
has been nentioned by the appellant, he has adderssed her as
Laxm bai Karve and not as Indumati Ponkshe. There is no
evidence that this elderly lady was anything nore than a
foolishly trusting friend of this nan who took advantage of
her in every way.

Then, there is the conduct of the appellant in not
disclosing to the hospital authorities the entire case
history of Laxmbai and the treatnment which he had been
giving her as her nmedical attendant. Instead of telling the
doctor all the circumstances of her health, he told himthat
the worman was suffering fromhysterical fits, which fits,
according to the
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evidence in the case, did not recur after 1948. He also did
not give any particulars of the onset of unconsciousness in
the train.~ Even the fact that Laxnmi bai had suffered from
di abetes for sone years was not nentioned, and this shows
that he was intent upon the nedical attendants in the
hospital treating the case froma scratch and funbling it,
if possible. To him it appears to us, it was a matter of
utter indifference what treatnent was given to her, an
attitude which he /continued to observe even after his
patient had died. ' In our opinion, therefore, the conduct at
the hospital appears significantly enough to suggest that he
anticipated that Laxnibai was dooned, and he was intent upon
seeing to it that no one but hinmself should know of her
death and that a quiet disposal of her body -should take

pl ace.

W nmay nention here one other fact, and that is that the
G T. Hospital, is situatted at a distance of 5 or 6 furlongs
fromthe Victoria Term nus Station, whereas the St. Ceorge’s
Hospital 1is said to be only 50 feet away from the nmain
ent rance. Wiy an unconsci ous woman was carried first on a

stretcher and then in a taxi to this distant hospital  when
she coul d have been carried straight to the hospital on the
stretcher itself, is not explained. There is of ~course,
this significant fact that at the St. George’'s Hospital he
woul d not have been able to pull his weight with the nedica
authorities, which he was able to do wth Dr. Nbouskar
because of his acquaintance with him This choosing of the
hospital is of a piece with the choosing of-an _inconvenient
train which would nmake detection difficult, arrival at the
hospital when it would be cl osed except for emergency cases,

and the patient likely to be waited upon by 'a raw and
i nexperienced doctor in the early hours of the norning. W,
however, cannot say this too strongly, because it is [likely

that Laxmi bai herself chose to travel by a night train. But
the whol e of the conduct of the appellant prior to the death
of Laxm bai appears to be of a piece with his conduct after
her death, and we are satisfied that even before her entry
into the hospital, the appellant had planned this |[|ine  of
conduct .
64
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Qur findings thus substantially accord on all the relevant
facts with those of the two Courts below, though the
arrangenent and consideration of the relevant evidence on
record is sonmewhat different. It 1is now necessary to
consi der the argunents which have been advanced on behal f of
the appellant. The first contention is that the essentia
ingredients required to be proved in all cases of murder by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

WWW.LIVELAW.IN
Page 27 of 67

poi soni ng were not proved by the prosecution in this case.
Reference in this connection. is made to a decision of the
Al | ahabad High Court in Mst. GQujrani v. Enperor (1) and two
unreported decisions of this Court in Chandrakant Nyal chand
Seth v. The, State of Bombay(2) decided on February 19,
1958, and Dharanbir Singh v. The State of Punjab (3) decided
on Novenber 4, 1958. |In these cases, the Court referred to
three propositions which the prosecution nmust establish in a
case of poisoning: (a) that death took place by poisoning;
(b) that the accused had the poison in his possession ; and
(c) that the accused had an opportunity to admnister the
poi son to the deceased. The case in Dharanmbir Singh V. The
State of Punjab (3) turned upon these three propositions.
There, the deceased had died as a result of poisoning by
pot assi um cyanide, which poison was also found in the
autopsy. The High Court had disbelieved the evidence which
sought to establish that the accused had obtai ned potassium
cyani de, but held, nevertheless, that the circunstantia
evi dence was sufficient to convict the accused in that case.
This Court did not, however, accept the circunstantia
evi dence —as conplete. It is to be observed that the three
propositions were |laid down not as the invariable criteria
of proof by direct evidence in a case of nurder by
poi soni ng, because evidently if after " poisonidgthevictim
the accused destroyed all traces of the body, the first
proposition would be incapable of being proved except by
circunstantial evidence. Simlarly, if the accused gave a
victimsonething: to eat and the victimdied inmediately on
the ingestion of that food with synmptons of poi soning and

(1) A1.R 1933 All. 394. (2) &. A No. 120 O 1957
(3) C. k. No. 98 of 1958.
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poi son, in fact, was found in the viscera, the requirenent

of proving that the accused was possessed of the 'poison
would follow fromthe circunstance that accused gave the
victim something to eat and need not be separately ' proved.
There have been cases in which conviction was nai'ntained,
even though the body of the wvictim had conpl etely
di sappeared, and it was inpossible to say, except on
circunstantial evidence, whether that person was the victim
of foul play, including poisoning. Recently, this Court _in
Mohan v. State of U P. (1) decided on Novenmber 5, 1959,
held that the proof of the fact of possession of the ~poison
was rendered unnecessary, because the victimdied soon after
eating pedas given by the accused in that case, and he had
not partaken any other food likely to contain poison. In
Dr. Palner’s case (2) , strychnine was not detected, and the
accused was convicted by the jury after Lord Chief Justice
Canpbel |l (Cresswell, J. and M. Baron Al derson-, concurring)
charged the jury that the discovery of the poison on
autopsy, was not obligatory, if they were satisfied on the
evidence of synptons that death had been caused by the
mnistration of the strychnine. The conduct of Palmer,
whi ch was al so significant, was stressed inasnuch as he had
attenpted to thwart a successful chemical analysis of the
vi scera, and had done suspicious acts to achieve that end.
In Dr. Crippen’s case (3), the conduct of the accusedafter
the death of Ms. Crippen in meking the friends and
rel atives believe that Ms. Crippen was alive was consi dered
an incrimnatory circunstance pointing to his qguilt. No
doubt, in Dr. Crippen's case (3), the body was found and
poi son was detected, but there was no proof that Dr. Crippen
had admni ni stered the poison to her, that being inferred from
his subsequent conduct in running away with Mss Le Neve.
In the second case of this Court, the poison was availiable
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to the victim and it was possible that she had taken it to
end an unhappy life.

The cases of this Court which were deci ded, proceeded upon
their own facts, and though the three

(1) C. A No. 108 of 1959. (2) Notable Trials Series.
(3) Notable Trials Series.
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propositions nust be kept in mnd always, the sufficiency of
the evidence, direct or circunstantial, to establish murder
by poisoning will depend on the facts of each case. |If the
evidence in a particular case does of not justify the
inference that death is the result of poisoning because of
the failure of the ‘prosecution to prove the fact

sati sfactorily, either directly or by circunstantia
evidence, then the benefit of the doubt will have to be
given to the accused person. But if circunstantia
evidence, in the  absence of direct proof of the three
el enents,  is so decisive that the Court can wunhesitatingly

hold that death was a result of admnnistration of poison
(though. ‘not detected) and that the poison nmust have been
admi ni stered by the accused person, then the conviction can
be rested on it.

In a recent case decided in England in the Court of Crimna

Appeal (Regina v. Onufrejczyk- (1), the body of the victim
was not found at all.  And, indeed, there was no evidence
that he had died, nuch | ess was mnurdered. The accused’s
conduct in that | case which was held -decisive, was very
simlar to the conduct of the present appellant. He was in
nmonetary difficulties, and the victimwas his partner, whom
he wi shed to buy out but did not have the noney to do so.
One fine day, the partner disappeared, and his body was not
found, and it was not known what had happened to him The
activities of the accused after the di sappearance of his
partner were very -remarkable. To people who enquired from
hi m about his partner, he told all manner of lies as -to how
a large and dark car had arrived inthe night and that three
nmen bad carried off his partner at the point of a revolver.
To a sheriff 's officer he stated that his partner had gone
to see a doctor. He also asked a lady to send him sone sham
registered letters and forged other docunents. Lord Chief
Justice Goddard stated the lawto be that in a trial for
murder, the fact of death could be proved by circunstantia

evidence alone, provided the jury were warned that the
evidence mnust lead to one conclusion only, and that even
though there was no body or even trace of-a body or any
direct evidence as to

(1) [21955] 1.Q B 388
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the manner of the death of a victim the corpus delicti

could be held to be proved by a number of facts, /which
rendered the commi ssion of the crinme certain. pertinent to
renmenber that Lord Goddard observer during the course of
argunent that there was no virtue in the words " ‘direct
evi dence ", and added:

“I't would be going a | ong way, especially these days when we
know what can be done with acid, to say that there cannot be
a conviction wthout sone proof of a body. |If you are right
you have to admit that a successful disposal of the body
could prevent a conviction."

It is obvious that Lord Goddard had in mind the case of John
George Haigh (1) who, as is notorious, disposed of bodies by
steeping themin acid bath, destroying all traces. It s,
in this context, instructive to read a case from Now Zeal and
to which Lord Goddard al so referred, where the body of the
victim was never found, The King v. Horry (2 ). The
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statenent of the law as to proof of corpus delicti laid down
by Gresson,J. (concurred in by Fair, A CJ., Stanton, J. and
Hay, J.) was approved by Lord Goddard with one slight
change. The statement of the |aw (head-note) is as follows

" At the trial of a person charged with nurder, the fact of
deat h is provabl e by circunstanti al evi dence,
notwi t hstanding that neither the body nor any trace of the
body has been found, and that the accused has nade no
confession of any participation in the crinme. Before he can
be convicted, the fact of death should be proved by such
ci rcunst ances as render the conm ssion of the crime norally
certain and Ileave no ground for reasonable doubt: the
circunstantial evidence should be so cogent and conpelling
as to convince a jury that upon no rational hypothesis other
than nurder can the facts be accounted for."

Lord Goddard did not agree with the words " norally certain
and ~stated that he would have preferred to say " such
ci rcunst ances as render the comm ssion

of the crinme certain."

(1) Notable Trials Series.

(2) [1952) N.Z.L.R 111
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The same test has been applied by WIls in his Book on
Crcunstantial Evidence, and the author has quoted the case
of Donellan (1), where the conduct of Donellan in rinsing
out a bottle in spite of the wife of ~the victimasking him
not to touch those bottles, was treated as a very
significant evidence of guilt. Butler, J., charged the jury
t hat :

if there was a doubt upon the evidence of the physica
wi tnesses they nust take into their consideration all the
other circunmstances either to show that there was ' poison
administered or that there was not, and that every part of
the prisoner’s conduct was material to be considered."”
Simlarly, in Donnall’s case (2 ), Abbot, J., according to
WIlls, in summng up, said to the(jury that: "there were two
i mportant questions: first did the deceased die of poison?
and if they should be of opinion that she did, then whether
they were satisfied fromthe evidence that the poison was
admini stered by the prisoner or by his neans. There were
some parts of the evidence which appeared to him equally
applicable to both questions, and those parts were what
related to the conduct of the prisoner during the tine  of
the opening and inspection of the body; his reconmendation
of a shell and the early burial; to which nmight be added the
ci rcunst ances, not nuch to be relied upon, relative to his
endeavours to evade his apprehension. H's Lordship also
said, as to the question whether the deceased died by
poi son, | in considering what the nedi cal nmen have sai d upon
the one side and the other, you nust take into account the
conduct of the prisoner in urging a hasty funeral and his
conduct in throwi ng away the contents of the jug into the
chanmber utensil’.”

In Rex v. Horry (3), where the entire case law in England
was presented for the consideration of the Court, it was
pointed out by the Court that there was no rule in England
that corpus delicti rmust be proved by direct evidence
establishing the death of the person

(1) Gurneys Rep. (1781) (2) (1817) 2 C. & K 308n.
(3) [1952] N.Z.L.R 111.
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and further, the cause of that death. Reference was nmade to
Evans v. Evans(l), where it was ruled that that corpus
delicti mght be proved by direct evidence or by "
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irresistible grounds of presunption In the same case, it
has been pointed out that in New Zeal and the Court upheld
nunerous convictions, where the body of the victimwas never
f ound.

The rule of law stated by Sir Matthew Hale in Pleas of the
Crown Vol. 2, p. 290 that " | would never convict any person
of murder or mansl aughter, unless the fact were proved to be
done, or at |east the body found dead " was not accepted in
this and other bases. Lord Goddard also rejected the
statenment as one of universal application, in the case to
whi ch we have already referred.

The case of Mary Ann_ Nash(2) is illustrative of the
proposition that even though the cause of death nay not
appear to be established by di rect evi dence, t he
circunst ances of the case may be sufficient to infer that a
murder has been commtted. In that case, the prisoner had
an illegitmate son, 5 years old. There was evidence to show

that the nother desired to put the child out of her way.
One day /in June, 1907, the nother left the house and
returned without the child. ~She made several statements as
to what had happened to the child, which were found to be
untrue. As late as April 1908, the body of a <child was
di scovered in a well. Deconposition had so far advanced
that even the sex of the child could not be determ ned.
There was nothing therefore to show whether death was
natural or violent, or whether it had occurred before or
after the body was put into the well.  The case was left to
the jury. On appeal, it was contended that there being no
proof how death took place, thejudge should not have |eft
the case to the Jury but ought to have withdrawn it. Lord
Chi ef Justice delivering the judgnent of the Court of Appea
referred to the untrue statenents of the prisoner about the
wher ebouts of the child, and observed as follows:

" Al these statements were untrue. She bad an object in
getting rid of the child, and if- it had been

(1) 161 E.R 466, 491

(2) (1911) 6 Cr. App. R 225.
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lost or nmet with an accidental death, she had every interest
in saying so at once. It is said there is no evidence of

vi ol ent death, but we cannot accept that M. Goddard cannot
have neant that there nust be proof fromthe body itself  of
a violent death. . . . In viewof the facts that the  child
left honme well and was afterwards found dead, that -the
appel l ant was | ast seen with it, and nmade untrue  statenents
about it, this is not a case which could have been wi thdrawn
fromthe jury."

There is no difference between a trial with the help of the
jury and a trial by a Judge in so far as the apprai senent of
evidence is concerned. The value of the evidence -in/  each
case nust necessarily be the sane. |If the case of ‘Mary Ann
Nash (1) could be left to the jury, here too the case has
been decided by the two Courts below concurrently against
the appellant on evidence on which theY could legitinmately
reach the concl usion whether an offence of nurder had been
establ i shed or not.

A case of nurder by administration of poison is alnopst
al ways one of secrecy. The poisoner seldom takes another
into his confidence, and his preparations to the conm ssion
of the offence are also secret. He watches his opportunity
and adninisters the poison in a nanner calculated to avoid
its detection. The greater his know edge of poisons, the
greater the secrecy, and consequently the greater the
difficulty of proving the case agaisnt him \What assistance
a man of science can give he gives; but it is too nmuch to
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say that the guilt of the accused nust, in all cases, be
denonstrated by the isolation of the poison, though in a
case where there is nothing else such a course would be
i ncunbent upon the prosecution. There are various factors
which nmilitate against a successsful isolation of the poison
and its recognition. The discovery of the poison can only
take place either through a postnortem exam nation of the
internal organs or by chemical analysis. Oten enough, the
di agnosis of a poison is aided by the information which may
be furnished by relatives and friends as to the synptons

1 161 ER 466 491
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found on the victim if the course of poison has taken |ong
and others have had an opportunity of watching its effect.
Where, however, the poision.is adnministered in secrecy and
the wvictim is rendered unconscious effectively, there is
nothing to show how the deterioration in the condition of
the wvictim took place and if not poison but disease is
suspected, the diagnosis of ~poisoning nay be rendered
di fficult. In Chapman’s case(1), the victim (Maud Marsh)
was sent to Guy's Hospital, where the doctors diagnosed her
condition to be due to various- naladies including cancer
umati sm and acute dyspepsialt is clear that doctors can be
decei ved by thesynptons of poison into believing tHat

they have a genuine case of sickness on hand. In Dr.
Pal mer’'s case (2), two nedical witnesses for the defence
di agnosed the case fromthe synptons as being due to Angina
Pectoris or epilepsy with tetanic conplications.

The reason for all this is obvious. Lanbert in his book
"The Medico-Legal Post-Mrtemin India (pp. 96,99.100) has
stated that the pathologist’s part in the diagnosis of
poi soning is secondary, and has further ~observed that
several poisons particularly of the synthetic hypnotics and
veget abl e al kal oi ds groups do not 1 eave any characteristic
signs which can be noticed on postnortem exam nation. See
Modi s Medi cal Jurisprudence and Toxicol ogy, 13th Edn., pp

450-451 and Taylor’'s Principles/and Practice of Mdica

Jurisprudence, Vol. Il,p. 229. The sane is stated by Qto
Saphir in his book " Autopsy " at pp. 71 and 72. In
Dr ei sbach’s Handbook of Poisons. 1955, it is stated that
pat hol ogi cal findings in deaths fromnarcotic analgesics are
not characteristic. He goes further and says that even the
| aboratory findings are non-contributory. The position of
the pathol ogi st who conducts a postnortem exam nation ~has
been sumred up by Mdi in Medical Jurisprudence and
Toxi col ogy, 13th edn., p. 447 as foll ows:

" In order to make a probabl e guess of the poison and to
ook for its characteristic postnortem appearances, it s
advi sabl e that a nedical officer, before

(1) Notable Trials Series.

(2) Notable Trials Series.
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commencing a postnortem exam nation on the body of a
suspect ed case of poi soni ng, shoul d read t he
police report and endeavour to get as nuch information as
possi bl e from t he rel atives of t he deceased

regardi ng the quality and quantity of the poi son
adm ni stered, the character of the synptoms with reference
to their onset and the time that el apsed between the taking
of the poison and the devel opnent of the first synptons, the
duration of the illness, nature of the treatnent adopted,
and the tine of death. He will find that in nost cases the
account supplied by the police and the relatives is very
nmeagr e, or incorrect and m sleading. Hi s task is,
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therefore, very difficult, especialy when nmany of the
poi sons except corrosives and irritants do not show any
characteristic postnortem signs and when bodies are in an
advanced state of deconposition . . . ".

Simlarly, CGonzales in Legal Medicine and Toxicol ogy states
at p. 629:

" The question of whether or not a negative toxicologic
examnation is consistent wth death by poison can be
answered affirmatively, as nmay persons overcone by carbon
nonoxi de die after twenty-four hours, at which tine the gas
cannot be determined in the blood by chemical tests.
Li kewi se, the organs of .individuals who have been poi soned
by phosphorus may not contain the toxic substance respons-
ible for death if they have nanaged to survive its effects
for several days.

Many conditions seriously interfere with the toxicologic
exam nation, such as postnortem deconposition . S

W need not multiply authorities, because every book on
toxicology begins with a statenent of such a fact. O
course,  there is a chemcal test for alnbst every poison

but it is inpossible to expect a search for every poison

Even in chenical analysis, the chem cal analyser nmay be
unsuccessful for various reasons. Taylor in his Principles
and Practice of Medical Jurisprudence, Vol. 11, p. 228 gives
-three possible explanations for negative  findings, viz.,
(1) the case
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may have been of disease only; (2) the poison may have been
elimnated by vomtting or other means or neutralised or
nmet abol i sed; and (3) the analysis nmay have been faultily
perfornmed. Svensson Wendel in Crine Detection has stated at
p. 281 that:

" Hypnotics are deconposed and di sappear very qui ckly-sone
even in the tinme which el apses between the adm nistration
and the occurrence of death.

Circunstantial evidence in this context means a conbination
of facts creating a net-work through which there is no
escape for the accused, because the facts taken as a /whole
do not admt of any inference but of his guilt. To rely
upon the findings of the nedical nan_who -conducted the
postrmortem and of the chenical anal yser as decisive of the
matter is to render the other evidence entirely fruitless.
Wil e the circunmstances often speak with unerring certainty,
the autopsy and the chem cal analysis taken by thenselves
may be nost msleading. No doubt, due weight nust be given
to the negative findings at such exam nations.  But, bearing
in mnd the difficult task which the man. of nedicine
performs and the limtations under which he (works, his
failure should not be taken as the end of the case, for on
good and probative circunstances, an irresistible inference
of guilt can be drawn.

In the present case, the effort of the appellant has been to
persuade the Court that the death of Laxm bai was possibly
the result of disease rather than by poison. During the
course of the case and the appeal, various theories have
been advanced and conflicting di agnoses have been nooted.
The case of the appellant has wavered between death by
di abetic conma and by hypogl ycenia, though relying upon the
condition of the arteries and the aorta and the rigidity of
the neck-, suggestions of coronary conplications and rena

failure have al so been made. W have shown above that this
was not a case of diabetic coma, because of the absence of
the cardinal synptons of diabetic cona. This also is the
opi nion of Dr. Variava and Dr. Mehta, though Dr. Jliala, for
reasons which we have indicated, accepted it. The appellant
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fromthe angle of diabetic coma, but later veered in favour

of hypogl yceni a. Thi s change noticeable not only in the

argunents before us but al so throughout the conduct of the

case is merely to confuse the issue, and create, if

possi bl e, a doubt, which would take the mnd away from the
surrounding circunstances, and focus it only upon the
nmedi cal aspect of the case. Full advantage has been taken of
the findings of Dr. Ugale and Dr. Mss Aneeja, which suggest
partly an onset of diabetic coma, partly of hypoglycemna

and partly of renal failure. There is no true picture of
any one disease. The rigidity of the neck was not reflected
in the chem cal analysis of the cerebro-spinal fluid and was
negatived, in so far as renal failure is concerned, by the
negative findi ngs about al bumin. D abetic coma stood ruled
out by the presence of the Babinsky sign and the suddenness
of the onset, the negative aspect of acetone breath and the
rather  remarkable failure of the specific treatnent given
for it to have worked any change. Driven from these
considerations to -such doubtful suggestions as coronary
conplications of which no physical evidence was found by Dr.
Jhala, the appellant put his case ’'on hypoglycem a, and
relied upon the fact that at the hospital 40 wunits of
insulin intravenously and another 40 wunits subcutaneously
were adm nistered. /Medical text-books were quoted to show
that in the case of hypoglycenic coma the introduction of
even a small quantity of insulin sometines proves fatal.
The |earned AdvocateGeneral stoutly resisted this nove,
which was at variance with the case as set out before the
Hi gh Court, because it is obvious enough that if one
accept ed the theory of hypoglycemc cong, the only
injections of insulin causing such shook woul d be proved to
have been given at the hospital and not by the appellant.
Here, the position, however, is not so difficult for the
State, because Laxm bai was foundto have 4 oz. of |pasty

nmeal in her stomach, and wth food inside her, t he
possibility of hypoglycenmia taking place naturally was
extremely renote. If it was hypoglycemc coma due to

excessive administration of insulin, then it nust have been
admi ni stered prior to its onset, and who coul d have
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given it but the appellant ? Even though coma supervenes
suddenly, the patient passes through synptons of disconfort,
and Laxmi bai would have told the appellant-about it in the
train. The appellant nentioned nothing of this to Dr.
Ugal e. If an excessive dose of insulin was given by the
appel lant, the question of intent would arise, and the
conduct shows the intention. There were no. . pronounced
synpt ons of hypoglycem a either. Laxm bai just passed from
unconsci ousness to death w thout the manifestationtof any of
the signs associated with the syndrone of hypoglycemnc
deat h. It is also to be renenbered that hypogl ycem ¢ coma
is generally overcome by the adm nistration of a very snall

quantity of glucose (5 orl0 grans of glucose orally):
Treat ment of Di abetes Mellitus by Joslin, Root and Wite, p

350. The 40 units given intravenously were mxed with 20 C
C. of glucose and carried the palliative with them Even
ot herwi se, Laxmi bai was receiving glucose by intragastric
drip, and during the three and a half hours, there should
have been an inprovenent. The surprising part is that the
adm nistration of the insulin and glucose brought about no
visible synptons in the patient either for better or for
worse. She passed into death, and the inference can only be
that she did not die of these diseases of which she was
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either suspected or for which she was treated but of
sonething else, which could not answer to the treatnent
given to her. Dreisbach in his Handbook on Poisons at p. 27
has stated that cona also results fromthe action of severa
poi sons.

Depressants, sedatives and hypnoties all cause death by

coma (ibid. p. 201). The synptons, according to the author
are sleepiness, nental confusion, unsteadiness rapi dly
followed by coma with slow shallow respiration, flaccid
nmuscl es and absent deep reflexes. The difference between
coma due to disease and conma as the result of poisons is
stated by himin the follow ng words:

Coma from poi soning presumabl y results from sone
interference wth brain cell nmetabolism |In attenpting to
conbat the effects of drugs which i nduce conma, renenber that
no agents are known
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whi ch will specifically overconme the netabolic derangenents
of drug-induced coma. The nechani sm of action of cerebra
stimulant' drugs i's al so unknown, but these drugs presunmably
act by depressing sone inhibiting function in the cell
There is no evidence that any - stimulants specifically oppose
the cellul ar netabolic depression induced by the depressant
drugs such as the barbiturates.™

No specific antidote is known for the sedative and hypnotic
drugs. (lbid. p. 202).

The condition of Laxmi bai clearly indicated an inpairnent of
the central nervous system It is no doubt true that in
some cases of coronary thronmbosi's, coma supervenes; but it
is idle to suggest in the present case that Laxm bai was
afflicted by this type of coma, because Dr. Jhala who
perfornmed the postnortem exam nati on and opened the coronary
arteries found no evidence of thrombosis. -According to Oto
Saphir, a myocardial infarct is easily detected. (Autopsy,
pp. 301-302). Coma in Laxmibai’s case, as we have 'shown
above, was not the result either of “acidosis, hypoglycem a
renal failure or nmeningial irritation. Her liver, /pancreas
and kidney were found to have no pathol ogi cal |esions, and
it is significant that no question was even attenpted to
establish that the opinion of Dr. Jhala on this part of the
case was incorrect. Learned counsel for the  appell ant
suggested that the exam nation by Dr. Jhala mght have been
superficial, and mght not have included a mcroscopica
exam nati on of sections of sone of the vital organs nornally
affected by diabetes. This suggestion, in our opinion
ought to have been put forward during the cross-examn nation
of the wtness, and it is unfair now to suggest  that the
opinion that no |lesions were found was based on either
i mproper or inadequate exam nation. W hold that Dr. ~ Jhal a
perfornmed the exam nation adequately, and he was al so hel ped
by his assistants.

Here, we pause to ask a question why the appellant brought

up the question of hysterical fits at all. He could have
said that Laxm bai was a diabetic, and that it was likely
she had coma by reason of that
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di sease. The suggested diagnosis given by the appellant was
so unlikely that Dr. Ugale questioned it then and there.
There is nothing in the Wanl esswadi T.B. Sanatorium papers
or in Dr. Sathe’'s evidence to show that Laxm bai had
hysterical fits after her hysterectony operation. No
suggestion was made to the doctors in Court that Laxm ba
m ght have had hysterical fits. The condition of the
muscles and the absence of deep reflexes clearly show that
this was just another piece of deception. It is not
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possi bl e to hold that the appellant gave the ful

particulars to Dr. Mss Aneeja. No suggestion was nade to
her or to Dr. Ugal e that any information other than what was
noted in the case papers was furnished. There is no case
for holding 'that Laxm bai had a rel apse of hysterical fits.
It would, therefore, appear that Laxm bai’s condition was
not due to any disease, because diseases inducing coma
generally |leave sone trace behind, and also respond to
medi cati on. No doubt, in sonme cases the pathologica

findings after death from di abetic cona have been negative,
but the question is if this was such a case. W have, on
the one hand, the fact that nunerous poisons causing coma
| eave no identifiable trace in the victimafter death, and,
on the other, that sonetinmes the autopsy does not disclose
any di scoverable signs in a patient who dies after an attack
of diabetic coma or disease. The appellant can be presuned
to have had know edge of these poisons. The appel | ant
chal | enged the Advocate-CGeneral to show from any standard
book that the symptonms found by the doctors accorded wth
any known poison. Here, it nust also be renmenbered that a
man with knowl edge nmay nanipul ate not one but nore drugs to
achi eve his purpose, and the cardi nal signs of poisoning on
the victimmay, as aresult, be either obliterated or, at
| east significantly nodified. W give one exanple on ,which
a certain anbunt of know edge is possessed even by |aynen.
A poison of which one of the synptons would be the
contracting of the pupils of the eyes nay be side-tracked by

putting into the eyes of the victima drug Iike atropine,
which by its |loca
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action dilates the pupils. W give this exanple, because
nost of us know the action of atropine on the eyes, and
because the exanple also shows how easily a person wth
know edge may confuse the synptonms by a sinmple trick, We
are not suggesting that this is what has happened in this
case; but when we have to deal with a case of crime versus
natural death, we cannot overl ook the possibility /of sone
i ngenious artifice having been used to screen the action

I f Laxmibai died in circunstances which prima facie adnit of
ei ther di sease or hom cide by poisoning, we nust |ook at the
conduct of the appellant who brought her to the  hospital,
and consider to what conclusion that <conduct unerringly
points. |f the appellant as an honest nedical nan had taken
Laxm bai to the hospital and she had died by reason of
di sease, his conduct woul d have been entirely different. He
woul d not have taken her to the hospital bereft of property
with which she started from home; he woul d not have given a
wrong or m sl eading name to cover her identity; he woul d not
have given a wong age and wong history of her ailnments; he
would not have written a |etter suggesting that she had a
brother in Calcutta, which brother did not exist; “he would
not have abandoned the corpse to be dealt wth by the
hospital as an unclai med body; he would not have attenpted
to convince the world that she was alive and happily
married; he would not have obtained her property by
forgeries, inpersonation and other tricks indulged in both
before and after her death; but he would have inforned her
rel ati ves and done everything in his power to see that she
was properly treated and stayed on to face whatever inquiry
the hospital wi shed to make into the cause of death and not
tried to avoid the postnortem exam nati on and woul d not have
di sappeared, never to reappear. H's prevarications about
where’ Laxni bai was, nmake a big and nuch varied list, and
his forgeries cover scores of docunments. |In the words of
Baron Parke in Towell’'s case (1):
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Crcunstantial evidence is the only evidence which can in
cases of this kind lead to discovery.

(1)(1854) 2 C. & K 309.

517

There is no way of investigating themexcept by the use of
circunstantial evidence; but it nost frequently happens that
great crimes conmmtted in secret |leave behind them sone
traces, or are acconpani ed by sone circunstances which |ead
to the discovery and puni shnment of the offender... Direct
evidence of persons who sawthe fact, if that proof is
of fered upon the testinmony of nmen whose veracity you have no
reason to doubt is the best proof; but, on the other hand,
it is equally true with regard to circunstantial.evidence,
that the circunmstances nay often be so clearly proved, so
closely connected with it, or leading to one result in
concl usion, that the mnd may be as well convinced as if it
were proved by eye-w tnesses."

The appellant inthis case took sone risk in taking Laxm ba
to the hospital arid in giving his nane there; and these
aspects. were, in fact, stressed as argunents in the case.
As regards the first part, the argunment overl ooks that what
appears to us to be a risk m ght not have so appeared to the
appel l ant, who m ght ‘have been sure of his owmn ability to

screen hinsel f. To him the death of Laxmbai at the
hospital wi thout discovery of poison would be the greatest
argunent in his favour that he had acted honestly. The
second argunent | is equally unacceptable to wus. The

appel lant could not take the risk of a false nanme and
address, if he was intendingthat the body should be
di sposed of as unclained. By giving his own address he

could keep the strings.in his own hands.” If ~-he gave an
address and no reply canme fromthat address,  the hospita
woul d suspect foul play. If he gave the address of
Laxmi bai, people in Poona would know of this nmnysterious

death, and they woul d remenber the death of Purshottam alias
Arvind in 1954. At that tinme also a postnortem exam nation
on the body of Arvind was held (see, evidence of Ramachandra
(P. W 1)), and the explanation of the appellant ‘given in
witing on January 22, 1954, is set out below in his own
wor ds:

" My nane is Anant Chi htanan Lagu, age... years, residing at
No. 431/5, Madiwal e Col ony, Poona, on
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bei ng questioned state that | amthe fam |y doctor
of Karve family in H No. 94-95, Shukrawar. The deceased
Pur shott am Anant Karve belongs to that famly. He came from
Bonbay to Poona on Saturday, the 16th January, 1954. He had
cone to nme on Sunday, the 17th February, 1954, for nedicine

for weakness. | treated himfor 2 clays, on 17th and / 18th.
He had neither told me that there was poisoning- in his
stomach, nor did | detect any even when | examined and
treated him He becane unconscious 5 hours before his
deat h. He was taken to the Sassoon Hospital at 9 p.m on

18th January, 1954. He was taken to the Sassoon Hospita
because his disease was increased in unconsciousness and
al so because his nother as also nyself and Dr. Joshi were of
the sane opinion. He died there in about 30 to 45 m nutes.
The fact that there was deliberate poisoning by sonebody,
was neither revealed in my examination nor did Purshottam
Karve speak to ne anything about it during the time |
treated him2 days before. What exactly was the cause of
death could not be revealed during ny treatnment. | do not
know if sonebody is on bad terms with him There are
runours about suicide but there is no reason or any
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ci rcunst ance what soever for doing so
A fal se address woul d have started enquiries at the hospita

end. Laxm bai’s own address woul d have started specul ation
in Poona. It was for this reason that the appellant had to
choose anot her place and to trimbetween fact and fiction so
that he mght be able to deal with the matter himself O
course, Laxm bai did have an address of her own which could
have been given, and which did not cease to be her address
because she had got an attack of coma, from which people are
known to recover.

These argunents, however, are of no avail, in view of the
appel I snt’ s entire conduct now | aid bare, which conduct has
been proved to our satisfaction to have begun not after the
death of Laxmibai but much ,earlier. This conduct is so
knit together as to nake a net-work of circunstances
pointing only to his guilt,

519

The case is one of extreme cunning and premeditation.. The
appel l ant, whose duty it was to care for this unfortunate
lady as 'a friend and as her nedi cal adviser, deliberately
set about first to ingratiate hinself in her good opinion

and becomi ng her confidant, found out all about her affairs.
Al this time he was planning to get at her property after
taking her life. He didnot perpetrate his scheme at Poona,
where the death m ght have brought a host of persons to the
hospi tal . He devi sed a diabolical schene of unparalleled
cunni ng and comm tted an al nost perfect murder. But nurder

though it hath no tongue, speaks out sonetinmes. H's nmethod
was his own undoing; because even the long arm of
coi nci dence cannot explain the multitude of circunstances
against him and they destroy the presunption of  innocence
with which aw clothed him In our judgnent, the two Courts
bel ow were perfectly correct in their conclusion that the
death of Laxmibai was the result of the  administration of
some unrecogni sed poison or drug which would act 'as a
poi son, and that the appellant  was the per son who
adm nistered it. W, accordingly, confirmthe conviction

As regards the sentence of death passed on the appell ant by
the Sessions Judge and confirmed by the Hi gh Court, /it is
the only sentence that could be inposed for this planned and
col d- bl ooded nmurder for gain, and we do not interfere wth
it.

The appeal fails, and it will be dism ssed

SARKARJ. -In ny opinion this appeal should be all owed.

The appellant was tried by the Sessions Judge, Poona, on a
charge under s. 302 of the Indian Penal Code for the nurder
of Laxmi bai Karve on Novenber 13, 1956, by adm nistering
poi son, to her and was convicted and sentenced to death.
H's appeal to the Hgh Court at Bonbay against the
conviction and sentence failed. He has now appealed to this
Court with special |eave.

The evidence against the appellant is all circunstanti al
The question to be decided in this appeal is
520

whet her that evidence is such that the only reasonable
conclusion fromit is that the appellant was guilty of the
charge brought against him

Laxm bai Karve, the deceased, was the w dow of one Anant
Karve who was a busi nessman of Poona. Laxni bai was nmarried
in 1922 at the age of eleven to Anant Karve, then a w dower.
Her naiden nane was | ndumati Ponkshe. After her narriage
she was given the name Laxm bai but was al so called | ndunati
or Indutai or Mai Karve or sinply Mai. It does not appear
that after her marriage she had been known by her father’s
surname of Ponkshe, a fact the significance of which wll
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appear | ater.
Anant Karve had a son naned Vishnu by his first wife. By

Laxm bai he bad two sons, Ranthandra and Purshottam also
cal l ed Arvind.

Anant Karve died in 1945 leaving a will. By his wll he
gave Laxm bai a right of residence in tree roons in his
dwelling house at No. 93-95, Shukrawar Peth, Poona and a
right to receive Rs. 50 per nmonth fromthe rent of that
house which was in part let out, and nade certain other
bequests to her. He devised the rest of his properties to
his sons. Besides what she had received fromher husband,
Laxm bai in 1954 inherited the properties of Purshottam who
had died interstate and unnmarried in that year. She further
inherited a large sum of nmoney and gold ornanments of
consi derabl e value from her nother, Grjabai, who had died
in 1946 or 1947. She bad also considerable valuable
ornarments of her own. Her total assets anmobunted in 1956 to
about Rs. 80,000. Part of her liquid assets were held in
shares and debentures in limted conpanies. She had also
certain. ‘nobneys -in an account in her nane in the Bank of
Mahar asht ra. A considerable sumwas due to her from one
Joshi to whom she had given aloan

After the death of ‘her husband, differences cropped up
between Laxm bai and her elder SOD, Ranchandra. In 1946
Rancthandra started/living separately fromhis nother in the
sane house and used to take his food in a hotel In Cctober
1952, Ranthandra joined nmilitary
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service as a craftsman and |eft~ Poona. Since joining
service till the death of Laxm bai he was not residing at
Poona but cane there now and then. |In May 1956, « Laxni bai
got Ranthandra narried.

After her husband’s death Laxmibai lived in the three roons

in premses No. 93-95, Shukrawar Peth, Poona, in which she
had been given a right of residence by her husband’s wll.
Her younger son Purshottam al so appears to have gone out of
Poona on service in 1953, and he died in January 1954,
Since then Laxm bai had been living all by herself. She had
however certain relatives in Poona:

The appellant is a nedical doctor. He-and his brother B. C
Lagu, also a doctor, had been the famly physicians of Anant
Karve during his life time and attended him in his ast
illness. After his death the appellant continued to be
Laxmi bai's famly doctor. It is clear from the evidence
that Laxmibai had great trust and confidence in t he
appel | ant and depended on himin all matters concerning her

nmoneys and investrments. It was he who went to the Bank for
wi thdrawi ng and depositing noneys for her. In 1955 he
actually took on rent a big hall in premses No. 93-95,

Shukrawar Peth for his personal use and had ‘been in
occupation of it since then

Laxm bai did not possess very good health. She had
devel oped a tubercul ous | esion sone twenty years before her
death but it had healed. She was a chronic di abetes patient
since 1946 and started having hysterical fits since 1939.
She suffered fromnmenorrhagia and netrorrhagia since 1942,
On April 11, 1948, Dr. Ghorpure, a surgeon perfornmed an
operation on her which is described in these termns:

Abdomen opened by nid-line sub-umbilical incision-Subtota
hyst er ect ony done. Rt . ovary cysti cpunct ur ed-
Appendi cect ony. Abdonmen closed after exploring ot her

vi scera which were nornal .

In 1949 she suffered from pyorrhoea and had her teeth taken
out. In 1950 the tubercul ous affection became active and on
June 15, 1950, she consulted Dr. Sathe, a lung specialist,
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affection of the left lung and he recoomended a line of

treatnent. This treatment was carried out by the appell ant
but apparently did not achieve much result. On July 13,
1950, she got herself admitted into the Wanl esswad
Tubercul osis Sanatoriumat Mraj in Bonbay for treatnent of

t he t uber cul osi s. Two thoracopl asty operations wer e
performed on the left lung and she was reconmended a third
such operation which she was unwilling to undergo and |left
the hospital at her own desire. 1In the course of these

operations nine of her ribs on the left side were renpved.
The report given by this hospital on Novenber 17, 1950,
reads thus:

Patient was adnmitted on 13th July, 1950. X-Ray on adm ssion
showed extensive filtration on the left side with a Ilarge
cavity in the upper zone; the right side was within norma

[imts. She had di abetes wi th high bl ood sugar which was
controll ed by insulin. Two st ages of thoracopl asty
operation on the left side were done and there was good
clearing of disease but there was a snall residual cavity
seen and the third stage operation was advi sed. The patient
is leaving at her own request agai nst nedi cal advice. Her
sputumis positive.

There is no evidence that after she left Wanlesswad

Sanatorium she had any relapse of any of her previous
illnesses earlier recounted. It appears fromthe evidence
of her relation one Datar, a nedical man, that Laxni bai had
been conpletely invalid being a frank case of tuberculosis
of both the lungs but in Novenber 1956, her health was good
and she was cooki ng her food and novi ng about in the house.
The other evidence al so shows that she was carrying on her

daily avocations of’ life in a normal way at that  tine.
After her death her body was found to be well nourished.
She had however to have —ordinary medi cal attention

constantly and the di abetes had continued though controll ed.
The appellant treated her all along and the fees paid to him
appear debited to Laxm bai’s account.

|  have so far been stating the earlier history of the case
and now cone to the nore inmediate events. On Novenber 8,
1956, Laxm bai had Rs. 5,275-09 in her
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account in the Bank of Miharashtra. On a date _between
Novermber 8 and 10, she signed two papers the first of which
was a notice to the Bank reading | desire to wthdraw an
amount exceeding Rs. 1,000 up to about Rs. 5,000 in the next
week from My savings Bank Account” and the other was a
wi thdrawal slip or cheque and it read, " Pay Bearer the sum
of Rupees Five thousand only which please debit to the
2account of Laxm bai Anant Karve". None of these papers
bore any date and the, bodies of them were in the
appel l ant’s handwiti ng. These papers were nmade over by
Laxm bai to the appellant and he did not present themto the
Bank till after her death. On Novenber 12, 1956, the
appellant paid to the credit of Laxmi bai’'s account in the
Bank a dividend warrant dated Novenber 10, 1956, for Rs.
2,607-6-0 drawn in her favour by a conpany on the Bank of
Maharashtra, after signing her nane on the back of it
hi nsel f.

The appellant had fixed up an engagenent with Dr. Sathe of
Bonbay, who has been naned earlier, for Novenber 13, 1956

at 3 p.m for examining Laxmbai. On Novenber 8, 1956,
Bhave, a relation of Laxm bai, called on Laxm bai and found
the appellant there. Laxm bai told himthat she proposed to
go to Bombay with the appellant for consulting Dr. Sathe for
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her health and that she would be returning in four or five
days. On Novenber 10 or 11, she saw a |awer Karandikar

also a relation, and informed himthat she intended to go to
Bonbay with the appellant for consulting a physician. About
the same tine Chanputai, daughter of Bhave nment i oned
earlier, cane to Laxm bai’s house to invite her to attend
the birthday party of her son which had been fixed for
Novermber 13. Laxm bai told Chanputai that she was going to
Bonbay and if she was able to come back in tinme, she would
attend the party. At about 8 p.m on Novenber 12, Laxmi ba

went to Virkar, who was a tenant of the house where she
lived, and informed himthat she was going to Bonbay by the
night train to consult a doctor and requested himto pay Rs.
50 on account of the rent then due for neeting the expenses
of the
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journey to Bonbay. The anmount-was paid by Virkar to her

She told Vi rkar that she expected to return to
Poona after three or four days.” About the sanme tinme she net
Pram | abai ,~ another tenant of the house, and told her that
she was going to Bonmbay with the appellant by the night
train to consult Dr. Sathe. A little later she was seen by

a third tenant Krishnaji, standing in front of the house
with a small bag and bedding. Krishnaji also saw the
appel l ant on the road going away fromthe house. Al these

peopl e have said that they found Laxm bai in a good state of
health and goi ng about perform ng her normal avocations of
life. There was a passenger train leaving Poona for Bonbay
at 10 p.m Laxm bai ‘and the appellant went by this train to
Bonbay on Novenber 12, 1956. ~ Though the appellant denied
this, the Courts bel ow have found that they travelled in the
same conpartnment. The train reached Victoria  Term nus
Station, Bonmbay, at 5-10 a.m on Novenber 13. Laxm bai had
then gone into a comatose condition. The appellant procured
a stretcher and carried her into a taxi with the help of
porters and took her to Gokuldas Tejpal Hospital, /usually
called for short G T. Hospital, which is about six /furlongs
from the station. They reached the hospital at about 5-45
a.m Laxmi bai was taken to the Qutdoor Departnment where Dr.
Ugal e, the Casualty Oficer in charge, adnmtted her ’'into
the hospital. According to Dr. Ugal e, the appellant told
him that the name of the unconscious woman was | ndumati

Paunshe and her age was forty. The appellant gave as the
address of the patient the address of his own di spensary  at
Poona, nanely, " C/o Dr. Lagu 20-B, Shukrawar, Gala No. 12,
Poona 2 ". Dr. Ugale said that the appellant at his  request
spelt the nanme "Paunshe" and he took it down as spelt by the
appel | ant . On enquiry about the history of the patient by
Dr. Ugale the appellant told himthat the patient suddenly
became unconscious in the train while comng from upcountry
and that there was a history of simlar attacks frequently
bef or e. Dr. Ugale also said that the appellant told him
that he thought that the case was one of hysterical fit from
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which she frequently suffered. He did not tell Dr. Ugale
that the patient suffered fromany other disease. He said
that he had brought the unconscious woman to Bonbay for
getting her examined by a specialist and that she was his
patient. Dr. Ugale entered in the appropriate record of the
hospital called the case paper, all that the appellant told
hi m and what he hinself had noticed. As a result of his own
exam nation Dr. Ugale found that the patient was naking sone
i nvoluntary movement, the corneal reflex was absent, the
pupils were normal and reactive. He found nothing abnorna

in the cardi ovascul ar systemor the respiration. There was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

WWW.LIVELAW.IN
Page 41 of 67

a clerk sitting by the side of Dr. Ugal e when the appell ant
was speaking to himand he nade the necessary entries in
anot her record of the hospital. 1In that record the nane of
the patient appears as |Indumati Pankshe. Dr. Ugal e exam ned
the person of Laxm bai and found no ornament or cash on her
Wthin four or five mnutes of the tine that she arrived at
the Qut door Department of the hospital, Laxmbai was
renoved to Ward No. 12.
Dr. Anija, a young wonan doctor, who had passed out the
previ ous June, was then the House Physician in attendance at
that ward. The appellant acconpani ed Laxm bai to the ward
and introduced hinmself to Dr. Anija as Dr. Lagu, which is
his nane. He told her that while travelling in a train from
upcountry the patient had got unconscious and therefore he
had brought her straight fromthe station to the hospita
and that before the journey the patient was alright. He
further said that the patient had sinmlar attacks before.
The appellant also told Dr. Anija that he was the famly
physician of the patient and a fanmily friend and spoke of
sone of the illnesses fromwhich the patient had earlier
suf f er ed. Dr. Anija made some notes in the case paper of
what she heard fromthe appellant and then exam ned the
patient, the result of which she also simlarly noted in the
case paper. Thereafter, according to Dr. Anija, she tested
the patient’s urine ina |laboratory attached to the ward and
recor ded the finding on the case “paper. She t hen
admi ni stered sone stinulant and oxygen and also
67
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gave an injection of 40-units of _insulin as she
thought,” as a result of the urine test, that the case was
one of diabetic coma. There is sone dispute as to  whether
the wurine was examined by Dr. Anija at this tine and as to
when the entries on the case paper of the results 'of the
exam nation had been nmade. This will be discussed Ilater.
Dr. Anija examned the urine of the patient for the second
time at about 8-30 a.m and that ‘also disclosed a certain
quantity of Sugar. She said that she then sent a call to
the Registrar of the ward, who was her i mediate superior
to cone and see the case. The Registrar came-and, according
to Dr. Anija, directed that the patient be given another 40
units of insulin with 20 c.c. of glucose by intravenous
injection and that she be also given " intra-gastric glucose
drip " and this was done at about 9 a.m At about 11 a. m
the HonorarY Visiting Physician, Dr. Variava, cane to the
hospitals Dr. Anija told himthat it was a case of diabetic
cona. Dr. Variava then hinself exam ned the patient and
thereafter asked Dr. Anija why she thought it to be a case
of diabetic coma, to which Dr. Anija replied that she did so
because there was sugar present in the urine. Dr. Variava
then asked her whether she had examined the wurine for
acetone to which she replied that she had not. Dr. Variava
t her eupon repri manded her by saying " How can you di aghose a
case of diabetic coma w thout ascertaining acetone in the
urine ?" Thereafter under the directions of Dr. Variava, Dr.
Anija again tested the urine and showed it to Dr. Variava
who thought that the urine contained a slight trace of
acet one. Shortly after this urine test the patient, that
is, Laxmbai expired. It was then about 11-30 a.m Dr.
Variava then told Dr. Anija that he did not think that the
case was one of diabetic coma and that therefore he wanted a
postnmortem exam nation of the body of the deceased. Dr.
Anija then nade a note on the case paper stating " Asked for
postrmortem " and put her signature below the entry. She did
not then put down anything in the colum there about the
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final diagnosis. Dr. Variava did not wait to see the entry
about
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postmortem being made by Dr. Anija but left to attend other
cases. It is clear that the appellant was present in the
hospital wup to the time of the death O Laxm bai though in
his statement in the trial Court he had denied this. There
is no evidence as to how long he renmained in the hospita

after Laxmibai’s death but it is clear that he was in Poona
on Novenber 14.

There was arrangenent in the hospital for conducti ng
post nort em exami nati ons. = The case papers along with note "
Asked for postnortem"” had been sent by Dr. Anija to the
Resi dent Medical Oficer of the hospital, Dr. Muskar. It
was his duty to arrange for the postnortem examination. The
case paper came to Dr. Muskar’'s office at 1 p.m but he did
not proceed to nake any arrangenent for having a postnortem
exam nation held. I'nstead, at ‘about 2 p. m he sent an
official 'telegramto the appellant at Poona at the address
which he had given to Dr. Ugal e and which was recorded in
the case paper. The telegrams was in these words:

" Indurmati expired arrange renmpoval reply imediately."

On  Novemnber 14, the appellant wote fromPoona a letter in
reply to the telegram This letter was in these terns:

" | have already tel egraphed to the brother of Shrimati

I ndumati Panshe at Cal cutta, earliest he will reach Bonbay
on the 15th Novenber, 1956, Thursday. His nane is Govind
Vaman Deshpande; he will enquire as Indumati Panshe. | have
seen the nanme of the patient entered in the Ward Book as
I ndumati  Pannshe as 'n’ extra.  Please correct’ it. | am

witing all these things in connection of a case wonman aged
30-35 years admitted in G T. Hospital at 6 a-m on ' Tuesday
13th Novenber, 1956, and expired the sane day at about 11
a.m Shri CGovind Vanan Deshpande will take the body and do
the necessary funeral function according to Hndu rites."
Laxm bai had in fact no brother of the name of Govind Vaman
Deshpande and in fact the appel | ant
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had sent no telegramas he stated in the Iletter. The
statements in the letter were all false. The letter was
received in the office of Dr. Muskar in the afternoon  of
November 15.

Not having received any reply fromthe appellant to his
telegram Dr. Muskar on Novenber 14, at about 4 p. m, sent
the following information to the Inspector of Police-A
Espl anade P. S., Bonbay.

Sir,

I amto state that Snt. |Indumati Paunshe, Hndu, fenale,
aged 40 years was admitted in Ward No. Xl | for treatnent of
hysterical fits on 13th Novenber, 1956, at 5-45 a. “m She
di ed on the sanme day at 11-30 a.m

The address given at the tine of adnmission is as follows:
C o Dr. Lagu,

20B, Shukrawar,

Gal a No. 12, Poona-2.

A telegramon the above address has al ready been sent, but
wi t hout any response.

It is therefore requested that the body nmay please be
renoved and taken to the J. J. Hospital Mrgue for avoiding
deconposition.”

A copy of this letter was sent to the Coroner for
i nformation. The letter was witten as in the G T
Hospital there was no air conditioned norgue and there was
one in the J. J. Hospital.

On receipt of this letter the police inmmediately wote to
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the Coroner for permission to renove the body fromthe G T.
Hospital to the J. J. Hospital. The pernission was granted
by the Coroner at about 7-50 p.m on the same day. The body
was thereupon renoved fromthe G T. Hospital to the J. J.
Hospital norgue at about 9 p.m on Novenber 14.
On the sane day, that is, Novenmber 14, at about 9-30 p. m
the police again wote to the Coroner stating that it had
received a report fromthe Resident Medical Oficer, G T.
Hospital of the death of one Indumati Paunshe, referring
evidently to the letter which Dr. Muskar had earlier on the
same day witten to the
529

police,and that Indumati appeared to have no relatives in
Bonbay and further that the cause of death was not certified
and requesting in the circunstances that an inquest over the
death m ght be hel d. ~What happened about this request will
be stated | ater.
On Novenber 15, the Bonbay police sent a wireless nessage to
the police at Poona intimating that on Novenber 13, one
| ndumat i '‘Paunshe,” who had been adnmitted to the G T. Hospita
for treatment of hysterical fits, had died on the very day
in the hospital and her address was " C/o Dr. Lagu, 20B,
Shukrawar, Gala No. 12, Poona 2 " and asking that enquires
m ght be nade at the above address and the relatives m ght
be asked to claimthe dead body which was |ying unclainmed.
Pursuant to this nessage, the Poona police interviewed the
appel lant at Poona on Novenber 16, ~when he nmade the
foll owi ng statenent:
"On Novenber 12 he left Poona for Bonbay by the 10 p.m
train and had gone off to sleep. Towards the end of the
journey when he started preparing to get down at Bonbay, he
found one wonan fast asleep. From other passengers he cane
to know that her nane was | ndumati Paunshe about 35 years of
age and she had a brother servingin Calcutta. Wen ' other
passengers got down at Victoria Term nus Station in | Bonbay,
the woman did not awake. He thereupon | ooked at her keenly
and found her senseless. Being hinself a doctor he / thought
it his duty to take her to the hospital and so took her to
the G T. Hospital in a taxi. As he had taken that woman to
the hospital, the Casualty Medical O ficer took his address.
He had no nore information about the wonan. She was not hi's
rel ation and he was not in any way responsible for her.”
The statenent so nade by the appellant was received by the
Bonbay police fromthe Poona police on Novenber 17.

I now cone back to the events that were happeni ng at Bonbay.
| have earlier stated that the case paper had not initially
given the final diagnosis as to the
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cause of Laxmi bai’s death but bore the endorsenent "Asked
for postnortem". At sone stage, as to which the -evidence
is conflicting and which I will have to discuss later, the
endorsenent " Asked for postnortem " was crossed out ‘and the
words "diabetic coma " were witten on the case paper as
the caus of the death of the patient. Both of these
alterations had been nmade by Dr. Anija who put her signature
under the crossed out entry. Dr. Muskar on Novenber 15
sent to the Coroner a certificate of the death of the
patient Indumati in the G T. Hospital stating therein
di abetic conma as the cause of her death. By this time the
alteration in the case paper had clearly been nade, crossing
out the direction as to postnortem exam nation and stating
therein diabetic coma as the cause of death. On the same
day, that is, Novenber 15, the police wote a letter to Dr.
Mouskar, apparently in ignorance of the death certificate
issued by him requesting himto send per bearer the cause
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of the death of " Indumati This letter was sent with a
copy, the idea being that the original would be retained by
the Hospital and the copy returned with an acknow edgenent
of the receipt of the original nade on it. Both these were
however produced from the police custody w thout any
endorsenent by the hospital acknow edging the receipt of
either. The copy bore the followi ng remark, "D abetic comg,
Dr. N S Variava, G T. Hospital." It is clear on the
evidence that the endorsement had not been nade by Dr.
Variava. Dr. Anija also denied having made it though before
the police she admitted that the words " Diabetic coma " had
been witten by her. Dr. Muskar said that neither the
original nor the copy had ever cone to himand he thought
that the endorsenent "Diabetic coma" mght be in Dr. Anija’'s
hand witing but he could not say by whomthe words "Dr.
N.S. Variava, G T. Hospital" had been witten adding that
the words " Dr. N -S. Variava "~ had not been witten by Dr.
Vari ava. The question as to who made the endorsement will
be discussed later.

On receipt-of the death certificate fromDr. Mouskar, the
Coroner’s-office nade on the letter of the police
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dated Novenber 14, asking an inquest to be made, which |
have earlier nentioned, an endorsenent directing that no
i nquest was necessary as the Resident Medical Oficer, G T.
Hospital had certified the cause of death and had issued the
death certificate, On Novenber 19, the Coroner’'s office
directed that the 'dead body nmight be disposed of as
uncl ai mred after taking a photograph of it. A photograph of
the dead body was duly taken on the same day. In the nean-
time the Grant Medical College had witten to the Coroner on
Novermber 17, for authority to take over certain unclained
dead bodies lying in the J.J. Hospital nortuary, for
di ssection purposes and thereupon the Coroner nade an '\ order
directing that the dead bodies m ght be nade over to the
Grant Medical College. Pursuant to this order, the dead
bodi es, which included that of Laxmi bai, were then nade over
to the Grant , Medical College on Novenber 20, 1956. When
the dead body of Laxm bai was about to be taken to the
di ssection hall, some scratches on the neck were detected.
The Professor of Anatomy of the College did not - thereupon
all ow the body to be dissected and brought the discovery to
the notice of the police. The police then wote to the
Coroner that in view of this, a postnmortemand an inquest
m ght be held. Accordingly, under the instructions of the
Cor oner, Dr. Jhala, Police Surgeon, Bombay, hel d a
postmortem exam nation of the body of Laxm bai on Novemnber
23. He found no sign of decomposition in the body nor. any
characteristic snell of any recogni sabl e poi son. He /al so
found the scratches on the neck to be postnortem Dr. Jhala
sent the viscera to the Governnment Chenical Examiner who
sent the report of his examination on Decenmber 19, | 1956,
wherein he stated that he was unable to detect any poison in
the viscera. Thereupon, Dr. Jhala submitted his postnortem
report stating that in his opinion death could have occurred
on account of diabetic coma. |In the neantime, after the
postnmortem exam nation, the body of Laxmi bai had been made
over to the H ndu Relief Society for crenmation on Novenber
24 and the cremation had been duly carried out.
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It is now necessary to go back to Poona and relate what the
appellant did after Laxmibai’'s death. To describe it
sunmmarily, the appellant did not give any one t he
information of Laxmibai’s death but on the contrary.
represented that she was alive and noving about from
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place to place and in the neantine m sappropriated nost of
her noneys.

I will now give sone details of his activities in
relation to Laxmibai’'s nmoneys. It will be renmenbered that
about Novenber 8, the appellant had taken from Laxm bai a
notice to the Bank for w thdrawal of nmoney and a w thdrawa
slip, none of which bore any date. The appellant inserted
on the notice of wthdrawal the date Novenber 15, 1956, and
lodged it in the Bank on the sanme day or soon thereafter.
On the withdrawal slip he inserted the date Novenber 19,
1956, and on Novenber 20, presented it to the Bank and drew
out a sum of Rs. 5,000 from Laxm bai’s account. He
subsequently put in to the credit of her account diverse
cheques and by April 1957, bad drawn out by forging her
signature practically “the whole anbunt in her credit
totalling about Rs. 10,000 including the sumof Rs. 5,000
wi t hdrawn on Novenber 20, 1956.- The appellant al so enbarked
on a systematic course of forgeries of the signature of
Laxm bai on various fabricated docunents, including share
transfer ' _deeds, ~as a result of which, before the end of
1957, he m sappropriated a large part of the liquid assets
bel onging to Laxmibai’s estate. When sone of the forged
signatures of Laxm bai had been doubted by the authorities
to whom they had been presented with the object of being
acted upon, the appellant even went to the length of getting
a wonan to falsely inpersonate Laxm bai before a Magistrate
and thereby procured the latter to certify forged signatures
of Laxmi bai as genuine signatures.” He also  clandestinely
denuded Laxmibai’s flat of its entire contents. " None of her

ornaments has been recovered after her _death. In the
neantinme, he had been falsely representing to various
persons, including all friends and relatives  of Laxm bai

that he had met her on several dates after Novenber 13, when
she was al ready
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dead. He manufactured various letters purported to be
witten by her fromdistant places in India and addressed to
her relatives in Poona stating that she was going round on a
pil grimage. Eventually, he fabricated letters purported to
have been witten by her to her relatives inwhich it was
stated that she had married one Joshi and bad settled down
in a place called Rathodi near Jaipur -and did not intend to
return to Poona. There is in fact no place of the nane of

Rat hodi . H's idea in nanufacturing these letters was to
create a false inpression in the mnds of Laxm bai’s friends
and relatives that she was still alive and this he did wth

the object of gaining tine to m sappropriate her properties.

It is not necessary to go into the details of this part of
the conduct. The substance of it is that he made full use
of the situation arising out of Laxnibai’'s death to
m sappropriate by all kinds of dishonest nmeans nost of her
properties and to facilitate the m sappropri ati on
assiduously spread the story that she was alive. It may be
stated that the appellant was put on -his trial on charges
of msappropriation and other allied charges and found
guilty and sentenced to inprisonnent for |ife.

The 1long absence of Laxmbai had gradually nmade her
rel ati ves grow suspi ci ous about her fate and they approached
the police but no trace of Laxm bai could be found. Severa

petitions were sent to the higher police officers and also
to the Chief Mnister of Bonbay. In the end, the matter was
entrusted to M. Dhonde, Deputy Superintendent of Police, C

. D., Poona, for enquiry. M. Dhonde nmmde various
i nvestigations and eventual |y on Mar ch 13, 1958,

interrogated the appellant. The appellant then told him
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that be had taken Laxm bai to the G T. Hospital, Bonbay,
and admitted her there, and that she died there on Novenber
13, 1956. The police nade enquiries at the G T. Hospita
and was able to find the clothes which Laxm bai wore when
she died. These were identified by Laxmbai’s relations.
The photograph of the dead body of Laxm bai also helped to
prove her identity. After certain further enquiries, the
police sent up the

68
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appellant for trial on a charge of murder of Laxmibai wth
the result | have earlier nentioned.

The prosecution case is that the appellant caused the
death of Laxm bai by adm nistering to her a poison which was

undet ect abl e. On theevidence in this case it has to be
hel d, as the Courts bel ow have done, that there are poisons
whi ch cause death but are undetectabl e. | do not wish to be

understood as saying that death by poisoning cannot be
proved wi thout proof of detection of poison in the deceased
person’s system after his death. I quite agree that the
ci rcunst ances may be such that the only reasonabl e
concl usion that can be drawn i's that death was an unnatura
deat h. In this view of the matter, | do not consider it
necessary to discuss the cases cited at the bar and in the
judgrments of the Courts below. They are all illustrative of
the proposition that a crinme can be proved by circunstantia
evidence, a proposition which | fully accept. In one of
them nanely, Reginav. Onufrejczyk(1l) guilt was held proved
from the circunstances of the -case notw thstanding that
there was no body or trace of a body, or any direct evidence
as to the manner of —death of a victim The | ega
proposition that arises in the present case may be put in
the words of WIIls in his treatise on Crcunstantia
Evi dence which has been quoted in-the judgrment of the High
Court:

It would be nost unreasonable and lead to the grossest
injustice, and in some circunstances to inmpunity /for the
worst of crines, to require, as an inperative rule of |aw,
that the fact of poisoning shall be established by any
special and exclusive nmedi umof proof, when-that kind of
proof is unattainable, and specially if it has been rendered
so by the act of the offender hinself. No —universal ~ and
invariable rule, therefore, can be laid down; and every case
nmust depend upon its own particular circunstances; and the
corpus delicti nmust, like anything else, be proved by the
best evidence reasonably capabl e of being adduced, ~and by
such an amount and conbi nati on of relevant facts, whether

direct or circunstantial, as to establish the factum
pr obandum

(1) [1955] 1 Q B. 388
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to the exclusion of every other reasonable hypothesis. (7th
Ed., p.,385) ".

In the present case, therefore, the circunstances nust  be
such that no other conclusion than that Laxm bai died  of
poi soning and that the poison was admnistered by the
appel l ant, can reasonably be drawn. The Courts bel ow have
found that the circunstances of this case fully establish
this. | have come to a different conclusion. In my view,
the circunmstances are not such that from them the only
reasonable conclusion to be drawn is that Laxm bai died of
poi soning. |f that conclusion cannot be drawn, of course no
guestion of the appellant having poisoned her arises. | may
also say that if Laxm bai could be said to have died of
poi soning, | would have no reason to disagree with the view
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of the Courts belowthat it was the appellant who had
adnmi ni stered the poi son

| proceed now to consider the question whether Laxni bai had
died of poisoning. | do not suggest that poison had to be
found in her system In my view, if it could be established
in this case that Laxm bai had died an unnatural death the
concl usion woul d be inevitable that that unnatural death had
been brought about by poison; no other kind of unnatura
death coul d be possible on the facts of this case.

The real question in this case then is whether Laxm bai had
died an wunnatural death. | think the Courts below also
considered that to be the only question in this case. I
have earlier said that  no poison was detected in the
postnmortem exam nation. ' So far as direct evidence of the
cause of death goes, which in this case is all opinion
evi dence, we have the evidence of three doctors. Al that
Dr. Variava saidwas that death was not due to diabetic
cona. The Courts below have accepted this evidence and
find no reason to take a different view. Then there is Dr.
Jhal a, ~who~ conducted the postnortem examni nati on. He had
stated in the port-nortemexam nation report that the cause
of death was diabetic coma.  In his evidence in Court he
said that the opinion'stated in his report was not based on
his pathological findings and that the proper way of
descri bing the cause of
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death would be by stating " death by diabetes with
conplications ". He also referred to certain conplications
such as, atheroma of aorta wth slight sclerosis of
coronary. In the end he was asked by the Court, " Wuld you
agree with the view that the proper opinion  on the
pat hol ogi cal data avail abl e before you shoul d have been that
the cause of death was not ascertainable or could not be
ascertained ?" Hs answer was, " My answer is that on
pat hol ogi cal data | would agree to the answer proposed. e
have however to see the clinical data also. "/ On the
clinical data he would have said that death was/ due to
di abetes with conplications, but he conceded that that
opi ni on was sonewhat specul ative. These two doctors 'there-
fore did not suggest that death was due to -any unnatura
cause. Dr. Variava did not in his evidence say that he had
directed the postnortem exam nation to be done because he
suspected any foul play. It would appear that be did not
suspect any foul play for he did not require the case to  be
mar ked as a nedi co-1egal case.

The nost inmportant direct evidence as to the cause of death

and on which the prosecution has greatly relied, is the,
opi nion of Dr. Mehta who appears to be a nedical nman of some
em nence. Al the papers connected with the illnesses of

Laxm bai and the postnortem exam nation report bad been
given to himand he had made a thorough study of them The
net result of this study would appear from his evidence, the
rel evant part of which I think it right now to set out. He
sai d:

" On a careful consideration of the entire material placed
before me | amdefinitely of the opinion that the cause of
death of Indumati Paunshe as nentioned in the case record
and the Coroner’s inquest, viz., diabetic coma, cannot be

true. In nmy opinion, the cause of death may probably be due
to:
(1) Adm ni stration of sone unrecogni sable poison, i.e., sone

poison for the detection of which there are no definite
chem cal tests.

(2) Adni ni stration of sonme recognisable poison for which
there are chem cal tests, but which tests
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could not be obtained on account of deterioration of the
poison remaining in the dead body which was kept in the
norgue for considerable tine after death without postnortem
bei ng per f or med and whi ch was al r eady under goi ng
deconposition prior to the actual postnortem exam nation as
is clear fromthe absence of rigor nortis. Rigor nortis is
neans stiffening of nuscles. The above opinion that the
probabl e cause of death nay be due to admnistration of
poison is further fortified by the fact that the postnortem
did not reveal any definite pathological lesion to account
for the sudden rapid death of the deceased.

The question then arises whether she died a natural death,
i.e., due to any other disease or diseased condition. The
postmortem notes do not show anything abnornmal beyond
congestion of organis and tubercular focus in the |left
lung. Congestion of organs occurs in majority of the cases
after .death of the person and particularly nore so when so
many days have el apsed between death and post nortem
exam nati'on. Sonme deconposition is bound to be going on

There is still possibility of death being due to poison in
spite of the fact that the poison was not detected in the
post mortem exam nation. Two reasons can be assigned for

non-det ecti on of poi'son: (1) There are no definite chem ca
tests for each and every poison. There are sone poisons
whi ch cannot be detected on chemical analysis. (2) There my
be a recogni sable poison in the sense that there are tests
for its detection. 'But the poison may not be  detected on
account of deterioration of the poison remaining in the body
for a considerable time before the postnortem exam nation
and it has undergone decom position or oxidation...........
The possibility of death being due to poisoning cannot be
ruled out."
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I do not think that the Courts below thought that the
evidence of Dr. Mehta established that death nmust have ' been
due to an wunnatural cause. |If they did, | find nyself
unable to agree with them The substance of Dr. Mehta's

evidence is that death may " probably be due to " sone
poi son, " the probable cause of death nmaybe due to
administration of sone poison", the posibility of death
being due to poisoning cannot be ruled out. It wll ~have

been seen that Dr. Mehta posed a question whether Laxni bai
had died a natural death. That question he did not answer
beyond stating that the postnortem exam nation did not~ show
anyt hi ng abnormal beyond congestion of  organs - and a
tubercular focus in the left lung and that such ~congestion
of organs occurs in the majority of cases after death. It is
clear that M. Mhta could not say wth conviction /that
death had been caused by poi soning nor that death could not
have been due to natural causes. The net result- of the
evi dence of the medical experts is clearly that it cannot be
said with definiteness how death was caused. 1In this view,
nothing really turns on the fact that shortly prior to her
death Laxm bai was found to have been in good health, which
of course can only nean as good a health as a confirned

invalid like her could have. It cannot be definitely
inferred fromthe fact that she was in good health that she
had not died a natural death. |f such an inference was

possi bl e, the doctors who gave evidence woul d have given a
clear opinion but this they did not.

In this state of the evidence the Courts below have
founded thenselves on various circunstances of the case,
nost of which | have earlier related, in conming to the
conclusion that Laxm bai bad net with an unnatural death.
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These circunstances | now proceed to consider.

The first thing that | wish to discuss is the fact that
after Laxmi bai’s death the appellant started on a systenmatic
career of msappropriating her assets. | am unable to
conclude fromthis that the appellant had caused her death.
It is reasonably possible to think that he made use of the
opportunity that canme is way on Laxnibai’s death to
nm sappropriate her

539
properties and had not caused her death. The fact that the
appel | ant deliberately kept back the i nformation of

Laxm bai’s death fromher relatives and falsely created the
inpression in their mnds that she was alive, does not
advance the matter. This was clearly done with a view to
give him time in which to carry out his schene of
m sappropriating her properties. | quite concede however
that these circunstances nay take on a different col our from
ot her circunstances, but | have found no such circunstance.
The next circunstance is the conduct of the appellant in
obt ai ni ng from Laxm bai her signatures on the undated notice
of w thdrawal~ to the Bank and the ~w thdrawal slip. The
bodies of these docunents are in the handwiting of the
appel l ant. The Courts bel ow have thought that the appell ant
obtained the signatures of Laxm bai on  blank papers and
filled themin the forms they now stand after the death of
Laxm bai and wutilised themto misappropriate her noneys.
They canme to this conclusion from the fact that these
docunents were admittedly wthout dates and had been
subsequently dishonestly utilised.” It has been held from
this that the appellant had during her life time a design on
her noneys and therefore it becones |likely that he caused
her death. | amunable to agree with this conclusion. It
woul d be difficult to hold fromthe fact that the appell ant
had a design on Laxmi bai’'s noneys that he had also a design
on her life or that her death was, an unnatural death. But
apart fromthat there is reason to think that when Laxm ba
si gned these docunents their bodi es had al ready been witten
up. That reason is this. It will be renenbered  that on
Novermber 12, 1956, the appellant had put to the credit of
Laxmi bai’s account in the Bank a dividend warrant ~in her
favour for Rs. 2,607-6-0. The balance to the credit of her
account on Novenber 12, 1956, becane as a result of this
deposit, Rs. 7,882-15. Now it is obvious that if the
appellant had filled in the bodies of the notice  of
withdrawal and the withdrawal slip after the death of
Laxmi bai he would not have mentioned the anmpunts therein as
Rs. 5,000 but would have increased it to a
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figure nearer the bal ance because he undoubtedly had set
about to msappropriate the noneys in that account ~and in
fact he actually withdrew al nost the entire balance-in that
account later by forging Laxmibai’s signatures on | other
appropriate docunents. Therefore, it seens to me that the
bodies of the notice of withdrawal and the wi thdrawal = slip
had been witten out before Laxm bai put her signatures  on
t hem

Furthernore, the evidence clearly establishes that even
during Laxnmibai’s life tine the appellant used to present to
the Bank cheques signed by Laxm bai for w thdrawal of noneys
and signed on the reverse of such cheques in acknow edgenent
of receipt of the noneys. He also used to deposit nbneys in
the Bank to the credit of her account. It is quite possible
t hat the two documents nentioned had conme into the
appel l ant’s possession in the usual course of managing
Laxm bai’s banking affairs. The fact that Laxm bai had not
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put dates on the docunents would indicate that it was not
i nt ended that they would be presented to t he Bank
imMmediately for there is no reason to think that Laxni ba
had not noticed that the docurments did not-bear any date.
She seems to have been quite a capable woman managi ng her

own affairs well. The Courts bel ow have thought that there
was no need for her to have wanted to w thdraw such a |arge
anount . The appell ant said that she wanted to invest the

noney if), sonme fixed deposit which would have yielded a
hi gher return but he actually lent it to a friend whom
however he refused to nane. The Courts below have
di shelieved the appellant’s case. Even so it does not seem
to nme possible to hold that Laxmbai did not want to
wi thdraw any noneys and the appellant had fraudulently got
her to put her signatures on bl ankpapers. | have earlier
given ny reason for this. It was not necessary for the
appel l ant to have got her to sign blank papers and there is
not hing~ to show that she woul d have done that even if the
appel | ant 'had asked her.

I  may here nention that no adverse inference can be drawn
fromthe fact that the appellant put-in the
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dividend warrant tothe credit of Laxmibai’s account: it
proves no guilt. But it is said that the appellant forged
the nanme of Laxmi'bai on the back of it. The High Court

thought that this forgery proves that <~ the appellant had
during the lifetine of Laxm bai entertained the intention to
nm sappropriate her property. | amwholly unable to see how
that conclusion could be reached fromthis or how in fact
the forgery proves anything against the appellant. By the
forgery, as it is called, the appellant “was putting the
noney into the account to which it lawfully bel onged; he did
not ,thereby give it a different destination. Fur t her nor e,
he need not have signed her name hinmself. 1In the norna

course Laxmi bai would have signed it herself if asked to do
so and given it to the appellant for being sent to the
credit of her account. There is no reason to think /that she
woul d not have signed it if the appellant had asked her to
do so. The dividend warrant was in Laxm bai’'s favour and
had been drawn on the Bank of Mharashtra. It was being put
to her credit in the same Bank. The Bank was therefore not
likely to scrutinise with any care the payee" s signature on
the dividend warrant. That may have been nature reason why
it was left to the appellant to sign Laxmi bai’s name on the
di vidend warrant for putting it into the Bank. But whatever

view is taken | cannot see how it helps at all in solving
any question that arises in this case. The trial Court
found it ariddle and did not rely on it.

Next, it is said that the appellant falsely denied that he

travelled in the sane conpartnent with Laxmibai on /'their
journey to Bonbay. The denial was no doubt false.  But it
had been made at the hearing. He had adnmitted to the
doctors at the hospital and to the Poona police on Novenber
16, 1956, that he and the deceased had travelled in the sanme
conpart nent. Thi s fal sehood therefore does not establish
that the death of Laxmibai was an unnatural death, a
guestion which | amnow investigating. The fact that they
travelled in the sanme conpartnment may no doubt have given
him an opportunity to adm nister poison to her and to that
extent it is of course rel evant,
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It is also said that there was a hospital called St
CGeorge’s Hospital within a few yards of the Victoria
Terminus Station but the appellant took the unconscious
Laxm bai to the nore distant G T. of Hospital with an
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ulterior purpose. That purpose it is said was that in the
G T. Hospital his friend Dr. Muskar, was the Resident
Medi cal O ficer and the appellant wanted to secure his help
if necessary, in preventing the discovery of the crine that
he had conmitted. The appellant said that he chose the G
T. Hospital as he was famliar with it but not with the St

George’s Hospital. This seens to ne to be too insignificant
a thing. The St. George's Hospital was no doubt very near
but the G T. Hospital was not very far away either. There

is nothing to show that the appellant knew that Dr. Mbouskar
was on duty on the day in question. There is neither any
evidence to show how much the two were friendly or how far

Dr. Mouskar would have gone to help the appel | ant .
Furthernore, as the appellant had adninistered a poison
which was undetectable, it is not clear what help he
anticipated he would require fromDr. Muskar. Agai n, he

must have known that as the Resident Medical Oficer, Dr.
Mouskar~ was not-in charge of the treatment of patients in
the hospital but only performed adm nistrative functions and
that the unconsci ous Laxmi bai would have to be treated by
ot her doctors: It cannot be said that if these other
doctors found anything wong, Dr. Muskar could have done
much to help the appellant.” So it seems to ne inpossible to
draw any inference against the appellant fromthe fact that
he had taken the unconscious Laxmibai to the conparatively
distant G T. Hospital. It is then pointed out that when
Laxm bai was admitted to the G T. Hospital, she had no
ornanents on her person and no noneys with her and even her
bag and beddi ng had di sappeared.” It is suggested that the
appel l ant had renoved them and that this again proves that
he had concei ved the idea of m sappropriating her properties
even during her life tine which supports the theory that he
caused her death. Now the beddi ng and bag can be disnissed
at once,
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There is no evidence as to what they contained. They were
of small sizes. It is reasonable to think that in/'the bag

Laxm bai had taken a few wearing apparels which she / m ght
need for her stay in Bombay which the evidence  shows she
t hought would not be of nore than four days.  The box and
t he beddi ng, must , therefore, have been of very
insignificant value. As regards ornaments, the evidence is
that wusually she wore certain ornaments which mght be of
sone val ue. None of the witnesses, however, who saw her the
day she left Poona, has said that they found ornanents on
her person. It is not at all unlikely that as she was goi ng
to Bonmbay and was not sure where she would have to put up
there, she had as a neasure of safety, taken off. the
ornanents she wusually wore, before she |eft Poona. Then
again, if the appellant had taken off the ornanents fromthe
person of Laxm bai he nmust have done it in the “train or
while taking her to the hospital. Nowit is too nuch to
assune that in the conmpartment in which they were travelling
there were no other passengers. The rempval of the
ornanents woul d have been noticed by the other passengers or
if done later, by the stretcher bearers or the taxi driver.
None of these persons was called. Neither is there any
evi dence that any search for them had been nade. Therefore,
it seens to ne that on the evidence on record it cannot be
said definitely that the appellant renmoved any ornanents

fromthe person of the unconscious Laxmibai. Wth regard to
the noney, she nust have brought some with her to neet her
expenses in Bonbay. It is nore than likely that she had

entrusted the noneys to the appellant for safety which the
appel | ant never returned. There is no evidence that she had
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nmore than Rs. 50 with her and there is no reason to think
that she was carrying a large sum The di sappearance of the
noney does not prove that the appellant had conceived the
design of getting rid of her

Then we find the appellant describing Laxmbai in the
Hospital by the nane ’'Indumati Paunshe’. It is said he did
this to prevent her identity being discovered after her
death and that this shows that he had
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already poisoned her and knew that she was going to die.
Now, so far as the name Indumati is concerned, that was one
of her nanes. The -papers that the appellant maintained in
connection wth Laxmbai’'s treatnent show that he nostly
called her by that nane and never called her Laxm bai. He
said that he was used to calling her by her maiden nanme of
I ndumati  Ponkshe and gave that nane to Dr. Ugale by sheer
force of habit. Dr. Ugale however said that as he did not
follow the surname he asked the appellant to spell it and
took it /‘down as spelt, nanely, as " Paunshe ",. The
Appel | ant'_deni es that he gave the nane Paunshe but says he
said " Ponkshe The appel | ant”s version receives support
fromthe fact that the hospital clerk who al so took down the
nane for another record of the hospital as the appellant was
giving it to Dr. Ugale, took it down as " Indumati Pankshe
". Therefore, there is sonme doubt whether Dr. Ugale heard

the nanme correctly. However that may be, | doubt if the nane
Paunshe indi cates that the appellant gave it with a view to
prevent disclosure of identity. It is said that his plan
was to disappear after Laxm bai’s death so that her body
woul d become uncl ai mred and be di sposed of as-such. If that
were Bo, then nothing would turn on the name. It is only

when people cane to knowthat a wonman of the nane of
I ndumati  Paunshe had died that the question as to who she

was would have &risen. In view of the fact that the
appel | ant had given Indumati’s address as care of himself at
Poona, it would be known that she bel onged to Poona. | am
very doubtful if an enquiry nade at Poona for /Indunati
Paunshe woul d have kept back the real identity. |ndumati or
Laxm bai had di sappeared nysteriously; her nmaiden name was
Ponkshe. People interested in her would surely have been

led by the name Indumati Paunshe to  enquire if it was
Laxm bai Karve. So it seens to ne that if the appellant had
really wanted that the worman he took to the hospital ~should
never be discovered to have been Laxmi bai, he would have

used a totally different nanme. | amunable to hold that the
use of the name " Indumati Paunshe " is any clear evidence
of the quilty intention of the appellant. In this
connection | have to refer to the
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appel lants letter of Novenber 14, 1956, to the G. T.
Hospital in which he pointed out that in the hospital record
the name had been taken down as " Pannshe " that is s, wth
an extra " n and this should be corrected. By this time
the appellant had clearly conceived the idea that the news
of the death of Laxnmi bai should be prevented from becom ng
public. He had also nisled the hospital authorities by
inform ng themthat Indumati’s brother would arrive to take
over her body; as already stated, she had no brother

Therefore this attenpted correction in the name by deleting
the extra " n isreally irrelevant; the extra n woul d
not in any event have made the discovery of the identity of
the dead person easier. Wuat |ed the appellant to nmake this
attenpt cannot however be ascert ai ned.

Then | have to consider the fact that the appellant told Dr.
Ugal e that Laxm bai had beconme unconscious of a hysterica
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fit and she had a history of simlar attacks before. It is
said that this story about hysterical fit is false and had
been conceived to hide the fact that she had been poi soned.
The appellant had denied that he had mentioned hysterica
fit to Dr. Ugale and said that he had only stated that she
had suddenly become unconscious. That he had nentioned
sudden onset of unconsciousness in the trainis admtted by

Dr. Ugale. It is sonewhat curious that the appellant would
have nentioned both "  hysterical fit " and " patient
suddenl y became wunconscious in the train ". It is

significant that "hysterical fit" was entered in the case
paper by Dr. Ugal e under the head " Provisional Diagnosis "
a thing, for which I think, the doctor in charge has sone
responsibility. It may also be stated that Dr. Anija did
not, say that the appellant nentioned hysterical fit to her
In these circunmstances | have some doubt if the appellant
had in fact mentioned hysterical fit " to Dr. Ugale

I wll however proceed-on the basis that the appellant did
nmention hysterical fit to Dr. Ugale. Now, there is evidence
that for. nine years upto 1948 Laxmi bai had suffered from
hysterical fits. There is no
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evi dence one way or the other whether she had such fits
thereafter. If she had not, the prosecution could have

easi |y produced evidence of it. The only evidence on which
t he prosecution relied was that of Laxm bai’s son

Ramachandr a. Al that he said was that between 1943 and
1948 his mother suffered fromfits and that in 1956 when he
had conme to Poona for his marriage his nother was not
suffering -fromfits. . *Now, Ramachandra does not appear to
have much know edge of his nother’s health. He did not even
know what kind of fits these were nor that his nother
suffered from diabetes. Apart from the nature. of his
evidence, it has to be renenbered that he was |iving
separtely fromhis nmother since 1946 and was away from Poona
since 1952. It cannot therefore be said that it would have
been inprobable for the appellant to have thought that
Laxm bai had a rel apse of a hysterical fit.

I now come to the fact that the address of Laxmi bai given by
the appellant to the hospital authorities—was his own

addr ess. It is said that he did so deliberately to ensure
all conmuni cati ons concerning her fromthe hospital com ng
to him that he knew that Laxmi bai was going to die and
wanted that nobody el se woul d know of her death. I find
some difficulty in appreciating this. | do not see what
conmuni cati on coul d be addressed by the hospital authorities
to Laxmi bai after her death or when she was lyingill in the
hospi tal . Further there was no other address' which the
appel lant could have given. Laxmbai lived alone in her

flat and when she was away, there would be no one there to
recei ve any communi cation addressed to her at that —address.
Her only son Ranachandra was away from Poona. She was
clearly nmore friendly with the appellant than wi th her ot her
rel ati ves, none of whomwas a very near relative. In ‘these
circunstances and particularly as he had taken Laxmibai to
Bonbay it seens only natural that he would give his own
address. Again if he had given Laxm bai’s own address, that
woul d have served his purpose as well for he had a room in
her house and because of his friendly relation with
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Laxm bai, would have been in charge of her flat in her
absence as he in fact was. It would not have been difficult
for himto ensure that any letters that came 'for Laxm ba

woul d reach him He could al so have given an entirely fal se
nane and address and di sappeared fromthe scene altogether
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the body of Laxnmibai would then, whether there was
post mort em exami nati on or not, have been disposed of in due
time as an unclainmed body and nobody woul d have ever known
what had happened to Laxni bai. I ndeed, it is t he
prosecution case that this was the appellant’s plan and
things happened just as he had planned and that is why he
del i berately brought Laxm bai to the hospital and gave his
own address. What strikes ne is that this plan would have
worked with any fal se address given. | amtherefore unable
to think that the fact that the appellant gave his own
address is a circunstance which can be reasonably expl ai ned
only on the hypothesis of his guilt.

| cone now to the nost inportant circunstance on which the
Courts bel ow have strongly rested their conclusion. It s
said that the endorsenent nade on the hospital case paper
reading " Asked for postmortem ™ under the direction of Dr.
Variava had been crossed out and under the heading " Cause
of death " in that paper the entry " diabetic coma " had
been interpolated. The Courts bel ow have found that it is
the appel'lant who had procured these alterations to be nade
with the help of his friend Dri Muskar. |If this is so,
then no doubt it wuld be~a very strong circunstance
pointing to the gquilt of the appellant for the only
reasonabl e expl anation of this act would be that he wanted
to prevent a postnortem exam nation which mght reveal that
Laxm bai had been poisoned. As | have already said, the
alterations had no doubt been nade. But in-ny view, there
is no evidence whatever to showthat the ‘appellant had
anything to do with them

Before state ny reasons for this view, it i's necessary to
set out the relevant evidence on this point. Dr. Anija
adnmts that she nade the alterations but she says that she
did it in these circunstances: After
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she had made the endorsenent "Asked for postmortem™ on the
case paper, she asked the sister in charge of the ward to
send 'the case -paper to Dr. Muskar whose duty it was to do
the needful as regards the postnortem examnination, and
herself followed Dr. Variava on a round of the wards, which
took her about an hour. About 12-30 p.m she proceeded to
Dr. Muskar’s office to make enquiries as to when the
postnmortem exam nation was to be held. She net Dr. Saify,
the Registrar of Unit No. 1 of the hospital in which Ward
No. 12 was included, outside Dr. Muskar’'s office. Dr.
Saify had the case paper in his hand and he told her that
Dr. Muskar thought that there was no need for holding a
postmortem exam nation as the case had been treated as one
of diabetic coma and al so asked her to cancel the direction
about the postnortem exam nation and to show in the colum
neant for cause of death, " Diabetic coma ". As Dr. /Saify
was her official superior, she accordingly carried out his
directions and nade the alterations in the case paper as
required.

I will nowrefer to Dr. Muskar’s evidence on this aspect of
the case which was as follows: The case paper relating to
Laxm bai canme to his office at 1 p.m on Novenber 13. At

that tinme the endorsenent " Asked for postnortem" was stil

there and diabetic coma had not been shown as the cause of
death. There was arrangenent in the hospital for postnortem
exam nation but he did not proceed to arrange for it
imediately as on the face of it it was not a nedico-Ilega

case nor a road-side case. It was the invariable practice
to ask for the permission of the Coroner for holding the
postnortem examination in all cases but before doing so it
was necessary in nonmedi co-legal cases to get the pernission
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of the relatives of the deceased for holding the postnortem
exam nati on. In that view of the matter at 2 p.m he sent

the telegramto the appellant at his address as appearing in
the case paper. He never met the appellant in the hospital.
On the next day, that is, Novenber 14, about 4 p.m he wote
to the police to renove the dead body to their air-
conditioned norgue in the J. J. Hospita
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for better preservation as no reply to the tel egram had been
received. till then. He sent a copy of this letter to the
Cor oner . On the norning of Novenber 15, sonebody from the

Coroner’s office rang himup and asked hi mabout the fina
di agnosis. He thereupon sent the case paper through a ward
boy to Unit No. 1 with an oral nessage either to the
Honorary physician,, the Registrar or the Assistant Housenan
as to whether they were able to tell himabout the fina

di agnosis and whether they still insisted on postnortem
exam nati on. He did this as there was no final diagnosis
uptil 'then and as the physicians often changed their minds

in a non-nedico-legal case. ~ After about half an hour the
case paper cane back to himand he found that the fina
di agnosis had been stated as " Diabetic coma " and the
endor senent "Asked for postnorten had been crossed out. He
then wote out the death certificate and sent it to the
Cor oner .

The Courts bel ow have disbelieved both Dr.. Anija and Dr.
Mouskar as to their respective versions regardi ng the manner

in which the, case paper had been altered. It has to be
noticed that a art fromthe evidence of these two doctors,
there is no other evidence on this question. The Courts

bel ow have held that the alterati on was nmade by Dr. Anija at
the direction of Dr. Muskar and that Dr. Muskar had been
persuaded to give that direction by the appellant. whose
friend he was, on a representation-that he, the appellant,
was the patient’s old fam |y doctor and knew the case to be
one of diabetic coma and that it wuld save the famly
humliation if the dead body was not cut up for a postnortem
exam nation. They also held that the alteration was nmade on
Novenber 13, soon after the death of Laxm bai and before the
appel l ant had | eft Bombay for Poona. They have further held
that Dr. Muskar- got the alteration made as a friendly act
for the appellant and that he was in no way a conspirator in
the crine. There is no direct evidence to support this
finding but it has been inferentially arrived at from the
evi dence of these two doctors.

The reasons on which this finding is based may be thus
stated: (a) Dr. Muskar was an old friend of the
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appellant; (b) both Drs. Anija and Muskar had lied wth
regard to this part of their evidence; (c) Dr. “nmouskar’s
conduct after the death of Laxmibai and his evidence in
court showed that he wanted to assist the appellant; (d) Dr.
Anija being very nmuch junior to Dr. Muskar had been
prevail ed upon by the latter to give false evidence; and (e)
lastly, that no 'one excepting the appellant could have been
interested in avoiding the postnortem exam nation

As to the first reason, the only evidence on this question
is that of Dr. Muuskar. Al that he said was that in 1934
he and the appellant had studied Inter Science in a college
i n Poona together and that he had stayed in Poona for three
di fferent periods, nanely 1922-26, 1931-36 and 1948-51. He
also said that while studying together he had cone to know
the appellant by name but had never talked to him and had
never cone in contact with himsince 1934. The Courts bel ow
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have disbelieved the |ater part of the evidence of Dr.
Mouskar and have held that he and the appellant were
friendly. This finding does not seemto ne to be based on
strong grounds. No reason has been given as to why Dr.
Mouskar should be disbelieved. The prosecution led no
evi dence to show that the two were friendly. No w tness has
been found to say that the two were seen talking to each
other in the hospital. It has not been noticed, that the
di fference in age between the two was twel ve years.

I will take the, next three reasons together. They are that
Drs. Ani ja and Mouskar had both lied and that the conduct
and the evidence of Dr. Muskar showed that he wanted to
help the. appellant and lastly, that Dr. Anija gave false
evi dence only as she dared not estrange Dr. Muskar who held
a rmuch higher position. There is no doubt that Dr. Anija
told lies. The first'lie was that she had tested the wurine
at 6-30 a.m for acetone. She also interpolated into the
case paper an entry show ng that she had found acetone in
the wurine which she said she examned at 6-30 a.m Dr.
Variava 'said that he took her to task for diagnosing the
case as diabetic conma w thout having tested the wurine for
acetone, which she told himshe had not
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that acetone had been found on the first exam nation of
urine was not there when he saw it at about 11 a.m The
second lie which Dr.” Anija said was that she put through a
tel ephone <call to Dr. Variava about-7a.m - and told him
about the synptons' she had found and that 'she had been
giving insulin. She said that Dr. Variava agreed with her
di agnosis and asked her to continue the treatnent she had
started. That this is untrue, will appear from the fact
that Dr. Variava denied that this talk had taken place. Dr.
Variava's recollection is supported by the fact ‘that on
arrival at the hospital he doubted if  the case was of
di abetic conma and the treatnent given was the correct  one.
Further, there is a call book inthe hospital on which
tel ephone <calls nmade by the house physicians are /entered.
There is no entry there showing a call having been nade by
Dr. Anija on Dr.Variava. The third lie that she said was
that it was Dr. Saify who told her outside Dr. Mouskar’s
office to nake the alteration in the case paper. It has
been clearly established that Dr. Saify was not on Novemnber
13 in Bonbay at all. He was then on |eave and in Indore.

| come nowto Dr. Muuskar. No' art of his evidence has been
directly found to be false. The Courts below - have
di shelieved himon inprobabilities. The first inprobability
they found was in Dr. Mouskar’s explanation that he did not
arrange for the postnortem exam nation imediately as he
considered the perm ssion of the Coroner and the relatives
of the deceased necessary before holding the postnortem
exam nation and that this was the invariable practice in
non- nedi co-1 egal cases. | do not know why it shoul d be said
that this practice is inprobable. The prosecution did not
| ead any evidence to show that there was no such practice as
spoken to by 'Dr. Mouskar. That the Coroner’s perm ssion
had to be taken woul d be borne out by the fact as appearing
in the correspondence, that the police asked the Coroner to
hold an inquest as the cause of death was not known. The
Courts below referred to the tel egramthat Dr. Muskar sent
to the appellant at about 2 p.m on Novenber 13 and observed
that if Dr. Muskar had del ayed the postnortem exam nation
only in order to obtain the
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consent of the relatives, then the tel egramwould not have
asked the appellant to arrange for the renoval of the dead
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body. Dr. Mouskar said that he had intended to ask for the
permssion to hold the postnmortem exam nation when the
appel | ant appeared on receipt of his telegram The Courts
bel ow have not accepted this explanation. It does not seem
to me that this explanation is so absurd that it nust be
rejected. No other viewwould fit in with the circunstances
of the case. This | wll explain now

It has to be renmenbered that the finding of the Courts bel ow
is that Dr. Muskar was not in any sense a conspirator wth
the appellant in the crine. The |earned Advocate General of
Bonbay, who appeared for the respondent, also nmade it clear
that he did not suggest that Dr. Muskar was in any
conspi racy. On the evidence on the record it would be
i npossible to hold that Dr. Muskar was in any conspiracy
with the appellant. There is no reason whatever for him to
have done that. There is no evidence of such friendship
between the appellant and Dr.- Mouskar from which it can
possi bly be inferred that Dr. Muskar would have becone a
party 'to secreting a diabolical crime conmtted by the
appel l ant. ~The trial Court expressly held, "I do not think
that at that time Dr. Mouskar realised that there was
anything suspicious about the death of Laxmi bai, nor do |
think that he was aiding or abetting the suppression of
truth by cancelling the postnortem exam nation. " The High
Court also took the same view. W then cone to this that if
Dr. Muskar had procured the cancellation of the direction
for postnortem exam nation, he had done so without thinking
that there was anything suspicious about the death of
Laxm bai, and only to oblige his friend, the appellant, by
saving the famly of the; deceased from humliation by
cutting up her body. Now that being so, when Dr.. Mouskar
got the direction cancelled at the appellant’s request, he
woul d naturally expect the appellant-to take charge of the
body and to remove it for crenmation. Evidently, the
appel l ant had di sappeared for otherwise Dr. Muskar ‘would
not have sent hima telegramto Poona. Wat woul d. have been
the normal reactions then of an
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i nnocent man in Dr. Muskar’'s position? He would have been
very much surprised. He would have thought that he had been
let down. It is not too nuch to think that he would have
grown suspicious. As an innocent man, as he has been found
to be, the only thing he could then possibly have done was
to have restored the direction for postnortem exam nation

and to proceed to take steps to have it  held. | _cannot
i mgine that an innocent man in such circunstances would
have acted otherw se. It will be remenbered that the

appellant’s reply to the tel egram was not received for _over
two days and in the neantine Dr. Muskar did nothing in the

matter. | find it inpossible to hold that Dr. Muskar

i nnocent as he was, would have waited all this time-and done
not hi ng about the postnortem exam nation at all. It | would
have been inpossible for himthen to have asked if the
doctors in charge of the case still wanted a postnortem
exam nation as he actually did. |If he was not a party to
any conspiracy wth the appellant, | cannot think it

possible for himto have sent the tel egramto Poona asking
the appellant to remove the body after he had been
i nnocently made to obtain a cancellation of the direction
and found that the appell ant had di sappeared. | my also
add that if the appellant had duped Dr. Muskar and procured
himto obtain a cancellation of the direction for postnortem
exam nation, it would be extrenely unlikely for himto have
taken the risk of disappearing fromthe hospital w thout
maki ng any arrangenent for the di sposal of the body for then
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he could not be sure ,whether the postnortemwould be held
or not. It would have been nmore natural for him to have

taken over the body and cremated it. That would not have
af fected his design, as alleged by the prosecution, to have
evidence of the natural death of Laxm bai created and to
have kept back the know]-edge of her death from her
rel atives. | therefore think that the telegraminstead of
showi ng that Dr. Muskar had al ready obtai ned a cancell ation
of the direction for postnortem exam nation rather indicates
that that direction had not till then been cancelled as is
Dr. Mouskar’s own evidence. This nakes the expl anation
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of Dr. Muskar as to why he sent the telegram a very
pr obabl e expl anati on.

Now, there are other things which would support Dr.
Mouskar’s evidence. ~ On Novemnber 14, about 4 p.m he wote
to the police intimating themthat a H ndu fermale named
| ndumati  Panshe who had been adnmitted into the hospital on
Novermber /13 at 5-45 a.m for treatnent of hysterical fits
had died the same day at 11-30 a.m’' He further stated in
that letter that a telegramhad been sent to the address
given at the tinme of the admission of the patient but
wi t hout a response and requested that the dead body mi ght be
renoved to the J. J. Hospital norgue. This would indicate
two things. First, that Dr. Muskar was surprised at having
received no answer fromthe appellant to his telegram and
that being so, if he had been innocently induced to get the
case paper altered, he would not - have permtted t he
alteration to remain there. The second thing it shows is
that Dr. Muskar even in the ~afternoon of Novenber 14
referred to hysterical fits as the illness of the patient.
This would be inpossible if the prosecution case is true,
nanmely, that at about 1 p.m on Novenber 13, Dr. Mouskar had
procured Dr. Anija to state in the case paper that the cause
of death was di abetic coma
The next thing that the Courts bel ow have found agai nst Dr.
Mouskar is that his story of having received a telephone
call fromthe Coroner’'s office on the norning of Novenber 15
asking for the final diagnosis of the case was unbelievable.
I find no reason to disbhelieve Dr. Muskar. H's evidence is
strongly supported by the death certificate which he issued
on that date stating diabetic coma as the cause of death.
There is no reason to think that Dr. Muskar would have
issued this certificate on the 15th unl ess he had been asked
about the cause of death. Furthernore, the police on  that
date had actually wanted to know t he cause of death -as will
appear from their letter of November 15. If the police
could ask, | do not see why the Coroner’s officel could not.
In that letter the police asked Dr. Muskar to send per
bearer the cause of death to enable themto dispose of the
dead body. | have earlier referred to this letter. It is on
a copy
555
of this that the endorsement " Diabetic coma, Dr. N S
Variava, G T. Hospital" had been nmade. There is no other
expl anation as to why Dr. Mouskar sent the death certificate
on this date and not on any other date. |Indeed, if he was
under the inpression that the appellant or a relative of the
deceased would come and take charge of the-body f or
cremation, as the prosecution case nust be, then he would
not have issued the death certificate for that was wanted
only to enable the police to dispose of the dead body.
Therefore it seens to nme likely that Dr. Muskar had been
asked by the Coroner about the cause of death. Now if he
was so asked, it does not strike me as wholly inprobable
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that he asked the physicians in charge whether they were
then in a position to state the cause of death or stil

insisted on a postnortem exam nation. It has to be
renmenmbered that till then no suspicion attached to the
case.. Dr. Mouskar said that he had seen the physicians
change their opinion in such matters and had therefore asked
whet her a postnortem exam nation was still required. It has
al so to be renmenbered that Dr. Muskar had no know edge that
the direction for postnortem exam nati on had been given by
Dr. Variava. Al'l that he knew was that such a direction
appeared over the signature of Dr. Anija. It does not seem
to me inprobable that Dr. Muskar on being asked by the
Coroner to state the cause of death woul d have enquired of
the physicians in charge about it. |If this version is not
true, then the only other probable theory would be that the
alteration in the case paper had been made at 1 p.m on

November 13, which as | have earlier said, cannot be
accepted in view of the telegramand the other records in
this case. It was also said that Dr. Muskar’s version

cannot " be accepted for it was not possible for himto make
enquiries- _about the cause of death through a ward boy. I
t hi nk this would be too “insignificant a ground for
di shelieving Dr. Muskar.

I may now deal with the letter of the police dated Novenber
15 to Dr. Muskar asking for the cause of the death. It
will be renenbered that this letter was sent along with a
copy of it and on the copy the endorsenent " Diabetic cong,
Dr. W S. Variava.
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G T. Hospital " had been made.” Dr. Muskar denied that
these letters ever cane to him The Courts bel ow have been

unable to accept his denial. Their viewis that it .is Dr.
Mouskar who got the endorsenent set out above, to be nmade
and is falsely denying it. | amunable to appreciate why
Dr. Muskar should falsely denyit. He was innocent. He
had on that date issued the death certificate. He 'could
easily have admtted the fact, if he had nmade the

endorsenent or got it nade. Now it seens to ne that /'there
is no evidence that the letter was produced before Dr.
Mouskar. In normal course, as spoken to by police Inspector
Kant ak, who had witten this letter, the original wuld have
been retained at the office of Dr. Muskar and only the copy
woul d have cone back to the police with an acknow edgnent of
the receipt of the original endorsed on it. That ~did not
happen. Both the copy and the original were received back
by Kantak. The bearer who was sent to deliver the letter
was not called. There is therefore no evidence whatever
that the letters were actually delivered or what had
actually happened. On the contrary, the return of /both
copies to the police would show that they had not/ been
delivered to Dr. Mwuskar for if the letter had been-deliver-
ed, then there is no reason why Dr. Muskar woul d not. have
given a formal reply to it stating that diabetic com was
the cause of death. He would have had no difficulty in
doing so because on the same day he sent the death
certificate nentioning diabetic coma as the cause of death.
He had no reason to take to subterfuge and to get the words
" Diabetic cona. Dr. N. S. Variava. G T. Hospital "
witten on the copy by sonmebody. It would therefore appear
that there is no reason to disbelieve Dr. Muskar when he
said that he bad not received the letters and had nothing to
do with the endorsenent nade on the copy of the letter.
What nmight have happened was that the death certificate
having been earlier issued, sonme clerk in the office
ret ur ned t hese letters and by way of an i nf orma




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

WWW.LIVELAW.IN
Page 60 of 67

comuni cation of the cause of death nmade the endorse. nent
on the copy. It nmay be stated here that Dr. Anija admtted
to the police that the words " Diabetic coma " in the
endor senent had been witten by her
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but in court she denied that she had witten them This is
anot her instance which nmakes nme greatly doubt her veracity.
It may be that she had witten the words " Diabetic conma
and got sone one else to wite out the rest of the
endor senent .

I conme nowto the last fact which the Courts below have
thought fit to disbelieve, in the evidence of Dr. Mbuskar.
I have earlier nentioned that when Laxmbai was |ying
unconscious in Ward No. 12, Dr. Anija had sent for the
Regi strar. Dr. Anija stated that the Registrar whom she
sent for was Dr. Saify. This is untrue for, as | have
already said, it has been proved clearly that Dr. Saify was
not in Bonbay at all on that day. Now it appears that the
hospital kept a call book in which a House Physician wanting
to call the Registrar would make an entry and send it to the
Regi strar-. This call book was produced on Septenber 2,
1958, and it showed that Dr. Anija had herself witten down
the nanme of Dr. Shah as the Regi strar whom she was calling.
VWhat therefore had happened was that Dr. Saify being away on
| eave to the know'edge of Dr. Anija, she had sent the call
to Dr. Shah. This call book conclusively proves that Dr.
Anija’'s statenment that she had been told by Dr. Saify, the
Registrar, to make the alteration in the case paper is
fal se. Dr. Mouskar had said inhis evidence that he could
not trace this call book. The Courts below have thought
that he was lying and was deliberately preventing this call
book from coming to light so that Dr. “Anija mght " not be
contradicted by her own witing that it was Dr. Shah whom
she had sent for which in its turn wuld show that her story
that it was Dr. Saify who had asked her to nmake the
alteration in the case paper was false. Now Dr. Muskar’s
evi dence was concluded on August 25, 1958, and / he had
retired fromthe office of the Resident Medical Officer on
August 14 preceding. Dr. Anija' s evidence was taken down on
August 18 and August 19, 1958. 1 do not see why if the call
book was considered to be of that inmportance, the police
could not produce it after Dr. Muskar had left office. It
was actually produced fromthe hospital and nust have been
lying there all the tine. The next thing to be noticed is
that there is
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nothing on the record to show that Dr.  Mouskar was
interested in establishing that Dr. Saify was on duty on
Noverber 13 and therefore prevented the call book from being

pr oduced. In fact, Dr. Muskar in his evidence about Dr.
Saify stated that " he was not working in the hospital on
the 13, 14 and 15 Novenber., | think also that he was not

staying in his quarters during that period and | did not see
Dr. Saify on these days at all."” Therefore, there is  no
basis for suggesting that Dr. Muskar deliberately prevented
the production of the call book. | may here state that
there is nothing in the evidence of Dr. Muskar which goes
to show that he was supporting Dr. Anija in any of her lies.
The Courts bel ow have excused the lies of Dr. Anija in the
view that she had told them as she dared not estrange Dr.
Mouskar . Again, there seens to nme to be no basis for this
findi ng. There is nothing on the record to show that Dr.
Ani ja expected anything fromDr. Muskar or woul d have been
in any difficulty if she had told the truth even at the risk
of putting Dr. Mouwuskar in a difficult situation. There is
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no evidence that Dr. Anija had any talk directly with Dr.
Mouskar concerning the case of the unconscious Laxm bai and
therefore she could not and did not directly contradict
anything that Dr. Muskar said. Again, it is clear fromthe
evidence that Dr. Anija had left the hospital on January 31

1957. She had worked there wi thout any remuneration. There
is no evidence that she had anything to do with the hospita

or its Resident Medical Oficer, after she had left the
hospital. Again, on the date that Dr. Anija gave evidence,
Dr. Muskar had already retired fromhis office at the
hospi tal . In these circunstances, | find no justification
for the conclusion that Dr. Anija had lied only out of fear
of Dr. Muskar. | mght also point out that the only lie in
Dr. Anija's evidence which the Courts bel ow t hought she said
out of fear or at the persuasion of Dr. Muskar was her
statement that it was Dr. Saify who had told her that Dr.
Mouskar had wanted the direction as to post nmortem
exam nation crossed -out and diabetic coma witten as the

cause of death. | have earlier stated that dr. Muskar has
gone agai'nst this part of

559

Dr. Anija's evidence by saying that Dr. Saify was not in
Bonbay on the day in-question. It is clear therefore that

it was not Dr. Muskar who had wanted that Dr. Anija should
interpose Dr. Saify between himand her inthe matter of the
direction for altering the case paper. Further, if Dr.
Mouskar really wanted that Dr. Anija should put the blane
for the alteration on sonmebody else, then Dr. Anija would
not have mentioned that Dr. Saify told her that Dr. Muskar

had wanted the alteration. She would sinply have said that
it was at Dr. Saify's order only that she mde the
alteration or put the responsibility on Dr. Shah. The
Courts below have been unable to explain why Dr.. Anija

brought in Dr. Saify at all. | think this is capable of an
explanation as | wll show later. The net posi tion
therefore is that Dr. Anija was clearly lying; there is no
clear proof that Dr. Muskar had lied at all. Onh the

contrary, his evidence and conduct would seem to be
consistent wi th the contenporaneous record and there'is no
material on which it can be found that Dr. Anija told the
lies as she was afraid of Dr. Mouskar

I conme nowto the last reason on which the Courts bel ow
found that it must have been the appellant who procured the
alteration in the case paper. It has been said that no one
else was interested in getting that done. -1 take it~ that
this does not mean a finding that the —appellant was
interested in getting the alteration made for then of course
his guilt would already have been assumed. What it neans is
that if it is not possible to find reasonably that any one
el se was interested in getting the alteration nade, then it
would fit in with the theory that the appellant had
commtted the crinme and therefore was interested in 'getting
the alteration made. The real question is, <can it be
reasonably said on the evidence that there was no one other
than the appellant who could be interested in getting the

alteration made ? | think it cannot. On the facts
established and w t hout making any assunption one way or the
other, it seenms to ne very probable that it was Dr. Anija

who was interested in preventing the postnortem exam nation
and therefore in naking the interpolations on the case
paper. | will now state mreasons for this view

560
I have earlier stated that Dr. Anija exanmined the urine of
the patient at 6-30 a.m on Novenber 13. There is an entry
with regard to it in the case paper, which reads 'Sugar + +
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+ Al bum n-Acetone + + There is little reason to doubt that
Dr. Anija did examine the urine at that time for sugar, for
otherwise she was not likely to have started the insulin
injections. She gave two of these, one at 6-30 a.m and the
other at about 9 a.m Dr. Variava's recollection is that
when the case paper was shown to himabout 11 a.m the entry
"Sugar + + + Albumin-" was there but the entry " Acetone + +
" was not there and that Dr. Anija told himthat she had not
examned the urine for acetone. The entry " Acetone + + "
was clearly interpolated in the case paper later. It
wasbecause she had not tested the urine for acetone but had
none the less started the treatment for diabetic coma that
Dr. Variava had taken her to task and asked her to test the
urine for acetone. Al this clearly shows that Dr. Anija had
interpolated the entry " Acetone + + " at sone later tine.
The trial Court thought that Dr. Muskar having invented the
theory of diabetic coma " nust have also thought it
necessary  to nmake entries regarding the presence of acetone
+ +. in the case record " to support this false diagnosis.
This is nobody’'s case. Such a finding would necessarily nean
that Dr.  Muskar was in conspiracy with the appellant to
hide the crine by creating evidence in support of natura

death of the patient. The findings of the trial Court that
Dr. Mouskar was innocent and that he had procured Dr. Anija
to nmmke the -entry " Acetone + + " cannot  stand together

The latter ending /must be rejected as it is purely
inferential. The H gh Court did not find that the entry "
Acetone + + " had been nade by Dr. Anija at the persuasion
of Dr. Mouskar. But it appears to have taken the view that
Dr. Anija having been induced by Dr. Muskar to state
di abetic conmm as the cause of death, herself -incorporated
before the papers were subnmtted to the Coroner an entry
with regard to the examination of the urine in the case
paper and in that entry included " Acetone + + ". | Wether
the High Court is right in its viewthat the entire entry as
to the result
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of wurine test at 6-30 a.m of Novenber 13, 1956, ~had been
nmade in the case paper later is a matter which I need not
di scuss. The only question is who made the entry " ~ Acetone
+ + " and when. | nmay state here that the papers were sent

to the Coroner at the time O the postnortem exam nation

nanel y,, on Novenber 22, 1956. According to the H gh Court,
therefore, the entry " Acetone + + " had been nade by Dr.
Anija on her own and Dr. Mouskar had nothing to-do with it
and that Dr. Anija made the entry not at about 1 p.m on
Novermber 13, 1956, when she crossed out the direction for
postmortem exam nation and wote out diabetic coma as. the
cause of death but al nost nine days later. The H gh  Court
did not accept that part of Dr. Mouskar’s evidence where he
said that he was positive that the entry " Acetone + + " was
in the case paper when it reached himat 1 p.m on Novenber
13. Earlier he had said that he had not read the case paper
fully when it first came to him Dr. Muskar was plainly
making a mstake. It is nobody’'s case that it was then
there. Even on the prosecution case it was added sonetine
later, that is, when after the receipt of the case paper Dr.
Mouskar had been persuaded by the appellant to procure a
cancel lation as to the direction for postnortem exam nati on.
We then conme to this that the entry " Acetone + +" had been
nmade by Dr. Anija on her own. |If she did this, she nust
have had sone reason for it. | cannot inmagine that reason
bei ng anything el se excepting to create evidence in support
of her diagnosis of diabetic coma. The next lie which Dr.
Anija spoke and which | wish nowto refer, is the false
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story of her tel ephone talk with Dr. Variava at about 7 a.m
She said that she then informed Dr. Variava about the
condition of the patient and that she had started insulin
injection and further that Dr. Variava told her to continue
the treatment. | have earlier said that this statement was
a clear falsehood and given reasons for this view It is
nobody’'s <case, and it could not be, that Dr. Mouskar had
asked her to tell this lie. Wy then did she do so? Again

the only possible reason that | can think of is the same
that | have given earlier, nanely, that she was keen on
"creating evidence in support of the line of treatnment that
she had given to
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the patient. She had been treating the patient as a case of
di abetic coma. It is clear from her evidence and of course

from that of Dr. Variava, that he had repri manded her for
adopting that line of treatnent wi thout having tested the
urine for acetone. She had clearly made a mistake in the
treatnent = of ~the case and this m ght have put her in a
difficulty “with the hospital authorities and also in her
future professional career: It was clearly her interest to
see that her mstake was not finally established as a result
of the postnortem exam nation which had been directed by Dr.
Vari ava. In these circunstances, she was under a great
tenptation to prevent the postnortem exam hation which m ght
have reveal ed her mistake. |t nust be renmenbered that she
had just started on her professional career -and was a very
young person. | 'am unabl e therefore to hold that, apart
fromthe appellant there was no one el se who coul d have been
interested in crossing out the direction as~ to postnortem
exam nation and inserting diabetic coma-as the cause of
death. In the circunmstances that | have nentioned, it seens
quite probable that Dr. Anija had nmade the alteration in the
case paper entirely on her own and to save herself from the
possi bl e effects of her mistake. It also seens probable to
me that Dr. Anija had nmade the alterations on Novenber 15,
when Dr. Muskar had sent the case paper through the ward
boy for ascertai nment of the cause of death.

| have earlier said that Dr. Anija had falsely introduced
Dr. Saify as the person who had told her that~ Dr. - Muskar
had wanted the direction as to postnortem exam nation to be
crossed out and diabetic coma to be stated as the cause of
deat h. | have also said that Dr. Muskar did not _support
Dr. Anija as to the presence of Dr. Saify in the hospital on
the day in question. Wy then did Dr. Anija introduce the
name of Dr. Saify ? | have said that the Courts below have
not been able to find any explanation as to why “Dr. Anija
i ntroduced the name of Dr. Saify. It seens to ne that . when
the alteration which she had nade on her own, was found out
in the course of the investigation, she had to give sone

explanation as to why she had nade it. She thought of
saying that she did it under the orders of Dr. Muskar who
was very
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much her senior and whom she was bound to obey. But she

al so realised that Dr. Muskar was sure to deny that he had
asked her to nmke the alteration and as against his, her
evidence was not likely to be accepted. It was therefore
that she hit wupon the idea of interposing Dr. Saify in
bet ween her and Dr. Muskar in the hope that Dr. Saify being
also a very young person, there was sone chance of her
evi dence being accepted as against his. Apart from that
there does not appear to be any other explanation as to why
Dr. Anija introduced the name of Dr. Saify. She had clearly
forgotten while inventing this story that Dr. Saify was away
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on |eave but that of course makes no difference for if she
had renenbered it, she night have naned sonebody else,
probably Dr. Shah or Dr. Patel who worked in Unit No. 2 of
the Hospital. Then it has to be renenbered that Dr. Anija
admtted to the police that she had witten out the words "
Di abetic coma " on the letter fromthe police of Novenber
15, asking for the cause of death and this she | ater denied.
Al this would nake nore probable the viewthat it was Dr.
Anija who in order to prevent the detection of the m stake
made by her in the treatnment of Laxmi bai had the endorsenent
"Asked for post-, nmortem" crossed out and inserted in the
case paper diabetic coma as the cause of death and that she
had not been asked by Dr. Muskar to make the alteration in
the case paper.

I think it right to state here that it cannot be said that
Dr. Shah was also to blame for the wong diagnosis of
di abetic coma. Dr. Anija said that pursuant to her call the
Regi strar . cane ~at about 8-45 a.m and approved of her
di agnosis’ and advised a further insulin injection of 40

units. She al so said that the Registrar wote on the case
paper the words "Inj. Insulin 40 units lIv. glucose 20 c.c."
By " the Registrar " she was of course referring to Dr.

Saify. It is clear fromthe call book that it was Dr. Shah

who was the Registrar of ‘Unit No. 2 who had been sent for by
Dr. Anija. Dr. Shah said in his evidence that he nust have
gone to the patient pursuant to the call but he had no

recoll ection of the case at all. He denied that the entry "
I nj. Insulin 40 units Iv. glucose 20 c.c."was in his hand
witing. Dr. Patel who was
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officiating as the Registrar of Unit No. 1 in the absence of
Dr. Saify on |leave, also denied that that entry was. in his
handwri ting. Dr. Shah said fromthe sequenceof tine. noted
in the call book and the case paper, that he nust have gone
to the ward before 6-30 a.m According to Dr. Shaw he 'could
not have seen the case paper when he call ed because he was
not the Registrar of Unit No. 1. 'He adnmitted that /'he nust
have advised Dr. Anija, about the case. What the advi ce was
we do not know. It is clear however that Dr. ~ Anija had
started treating the case as diabetic coma —and given 40
units of insulin before she sent for the Registrar. | ndeed
according to her, the Registrar, who nmust —have been  Dr.
Shah, arrived at 8.45 a.m So we get that Dr. Anija started
treatnent of diabetic coma and gave insulin prior to 6-30
a.m and her statenent that the Registrar-wote down the
direction for a second insulin injection of 40 units at 8-45

a.m is false. It is therefore clear that the  treatnent
given to the wunconscious Laxm bai had been wunder. the
judgrment of Dr. Anija alone. It would follow that Dr.Shah
had no responsibility for that treatnent. This s/ also

supported by the fact that Dr. Anija did not “tell Dr.
Variava that Dr. Shah had al so thought it to be a case of
di abetic coma

There s another circunstance against the appellant which
nmust now be noticed, and that is that the appellant left the
hospital soon after the death of Laxmi bai w thout show ng
the |l east care as to what happened thereafter. This conduct

considered with the appel. lant’s letter of Novenber 14,
1956, stating falsely that " Indumati’s " brother would come
to take over her body and further considered wth the
subsequent conduct of the appellant in fraudul ently

m sappropriating the deceased Laxmibai’'s noney clearly
indicates that imediately after the death of Laxmi bai the
appel lant had conceived the idea of nisappropriating her
properties. 1t has been suggested that it woul d be sonmewhat
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strange that the dishonest intention cropped up in the
appellant’s m nd so suddenly and therefore it is reasonable
to think that he had entertained that design even during the

lifetime of Laxmibai. The Courts bel ow have accepted that
suggestion. | cannot say that that is an unreasonable view
to take.
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But supposing the appellant had during Laxmibai’'s lifetine

cast a covetous eye on her properties, would that be enough
to justify a finding that her death had been an wunnatura
death ? | do not think it would. The design nay provide a
notive for murder; but the nmurder, that is, in this case an
unnatural death, cannot be proved by it. That design does
not exclude the possibility that Laxmibai died a natura
death and the appellant nmade full use of the opportunity
thereby provided to carry his design into effect.

I think I should nmention here one other aspect of the case.
The trial Court observed that the synptoms found in the
record as to the last illness and death of Laxm bai al
clearly ‘pointed to the conclusion that death was due to
hypogl ycemia and that hypoglycema mght be one of the
possi bl e causes of her death. ~ The trial Court however held
that there was nothing to show in the synptoms that
hypogl ycem a coul d ‘have been of spontaneous origin though
the matter was not 'very clear. 1t would seemthat the tria
Court thought that the hypogl ycem a had been induced by two
injections of insulin given by the appellant to Laxniba
sometine on Novenber 12. The trial Court for this purpose
relied on the evidence of Shantabaia maid servant enpl oyed
by Laxm bai, who said that on Novenber 12,  the appell ant
gave Laxmi bai two injections.” This maid servant. was deaf
and dunb and her evidence nust be of doubtful value.
However that may be, there is nothing to show that death was
caused by hypogl ycenmi a brought about by the two injections
gi ven by the appellant, assuning that he had given them It
has to be renmenbered that in the hospital Laxm bai was given
two further injections of insuliniof 40 units each. It my
be that these injections really caused her death. ‘That is a
possibility which on the finding of the trial Court ~cannot
be brushed aside. Now, if that is so, then clearly the
appel l ant is not responsible for the death of Laxmni bai. He
had done nothing to induce Dr. Anija or any of the other
doctors in the hospital to give nore insulin to Laxm bai
There is no evidence to that effect. Dr. Anija was clear in
her evi dence that she never consulted Dr. Lagu regarding the

di agnosi s that death was due to diabetic. |I need not further
into this aspect of the
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matter for all that | wish to point out is that  the trial
Court had thought that hopoglycem a mght be the cause of
death. The Hi gh Court, thought that it was not possible in
view of the absence of evidence about the time taken for
insulin to induce hypoglycema to hold that death was due to

hypogl ycem a i nduced by a nassive dose of insulin. It seens
to nme that if there was no evidence, that was the fault  of
the prosecution and not of the appellant. 1In all cases and

particularly in a case of this kind, it is the duty of the
prosecution to prove that the death was an unnatural death
and exclude by evidence completely, the possibility of death
havi ng been caused by sonme instrunentality other than the
appel | ant . This is another reason for saying that it has
not been clearly established in this case that Laxmibai’'s
death was an wunnatural death or has been caused by the
appel | ant .

| have so long been discussing the facts which are supposed
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to lead towards the guilt of the appellant. | propose now
to deal wth some of the facts which seemto be in his
favour. The prosecution case is that the appellant had in
the train adm nistered to her an undetectabl e poison which
caused her death. Now, if the appellant had done that, he
must have made a plan for it before he started on the
journey to Bonbay with her fromPoona. It seens unlikely
that if he had done that, he would have nade no effort to
keep it a secret that he was taking her to Bonbay. The
evidence is clear that he made no such effort. The next
fact that has to be faced by the prosecution is that the
rail way conpartnent would be a nobst unusual place in which to
adm ni ster a poison. The appellant could not have expected
that there would be a conpartnment for Laxm bai and hinself
in which there would be no other passenger. I ndeed the
trial Court thought” that there nmust have been ot her
passengers in that conpartment. That being so, it becones
i mprobable that the appellant had planned to poison her in
the train., Again, it has been proved as a fact by Dr. Sathe
hi nsel f that the appellant had nade an appointnent with him
for Novenber 13. Was it necessary for himto have done this
if he knewthat Laxni bai would die before the hour fixed
with Dr. Sathe ? Further, if he had adm ni stered
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a poison to Laxm bai, would he have taken her to a. public
hospi tal ? That would have been inpossible unless the
appel | ant was perfectly certain that the poison was

absol utely undetectable. That requires a great deal of
know edge of poisonous drugs which there is no evidence to
t hi nk the appellant possessed. But assune that the

appellant was so certain that the poison would never be
detected, why then should he have worried about t he
postnmortem exam nation at all? If it is found that the
appel | ant had not prevented t he postnortem exani nation bei ng
held, there would be very little on® which to base his
conviction for the nurder of Laxm bai by poisoning.  Nor can
it be said that the appellant was not sure whether the
poi son woul d be detected or not, but none the | ess took the
ri sk of taking the unconscious Laxmibai to the G~ T.hospita
in the hope that if any difficulty arose, he could rely on
Dr. Mouskar to help him There is no evi dence on whi ch we
can hold that Dr. Muskar woul d have helped him if ~any
suspicion as to Laxmbai’'s death having been caused by

poi sion had arisen. It has to be renmenbered that Dr.
Mouskar was not doing the work of a physician in the
hospital but was in charge only of the adm nistration. Al

these are very strong circunstances indicating that the
appel I ant had not adm nistered any poison to Laxm bai on the
train. Very cogent reasons would be required to dispel the
presunption in favour of the appellant arising fromthem |
find no such reasons in the case.

In the net result the circunstances appear to ne to be
these. First, the appellant had a design during Laxmbai’s
lifetime to msappropriate her properties. Thi s only
supplies the notive for causing her death but does not prove
that the death which occurred, was an wunnatural death.
Secondly, the appellant did not give to the hospital the
correct nane of Laxmibai : the nanme given however was not
such as from it her identity could never have been
di scover ed. Thirdly, the appellant gave his own address
instead of that of Laxinibai. It seenms to nme that that was
a natural thing for himto have done in the circunstances of
the case for there woul d have been no one in Laxm bai’s fl at
to receive her letters and there there was no other address
whi ch the appell ant coul d have
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given. Further, the address given necessarily connected the
appellant with the last hours of Laxm bai’slife-a conduct
not very probable in a person who had brought about her
deat h. The theory that that address was given only to
ensure that comuni cations fromthe hospital concerning the
dead Laxm bai should reach the appellant is not very

plausible. It is clear that if the appellant had not given
his own address, the only other address he could possibly
have given woul d have been Laxmi bai’s address. | am unable

to appreciate what comuni cation the hospital could have
sent to Laxm bai at her address after her death or when she
lay in the hospital. Inany event, the appellant would have
had no difficulty in getting hold of any such communication
sent to Laxmibai’s own address. Fourthly, the appellant
told Dr. Ugale that Laxnibai had had a hysterical fit. It
i s doubtful whether he said so, and al so whether, if he did,
it was purposefully false. Wat purpose it served is not
clear. | The appellant did not nention hysterical fit to the
doctor in charge of the treatnent nor did he do anything to
induce her totake a different line of treatment from that
whi ch she had adopted. He did nothing to induce any idea in
her mind as to the cause of the illness or the disease. In
these circunstances it does not seem possible to hold that
hysterical fit had been nentioned by the appellant to
prevent detection of the fact that ~ Laxm bai had been
poi soned. Lastly, cone the series of the appellant’s acts
from imediately ‘after Laxmibai’s ~death indicating his
intention to acquire her properties and the acquisition
thereof by deception and forgery. These cannot prove that
Laxm bai died an unnatural death. Consi deri ng ‘them al
together, | amunable to think that the only reasonable
conclusion possible is that Laxmibai died an unnatura
deat h.
In my view the prosecution has failed to prove the guilt of
the appel | ant.
In the result | would allow the appeal
BY COURT. In accordance with the opinion of the ‘majority,
the appeal is disnissed.

Appeal di smissed
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