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PROCEEDINGS OF THE AUTHORITY BEFORE BENCH 6 

DATED 23** JULY 2024 

PRESIDED BY HON’BLE MEMBER SMT.NEELMANI N RAJU 

COMPLAINT NO.: 01622/2023 

COMPLAINANT..... SHANKAR GANIGER 
MIG JJ-17, HOUSING COLONY, 
MANTUR ROAD 
MUDHOL-587313 

DISTRICT: BAGALKOT G 
STATE: snasya gt 

(BY MR.AKAS 
mee 

RESPONDENT...... Co INFRA DEVELOPERS 
ee 

8, 
ANGA 

ULSOOR ROAD 
LORE-560042. 

€ MR. DEEPAK BHASKAR & 
Oe ADVOCATES) 

a 

JUDGEMENT 

1. This @omplamgt is filed under section 31 of the RERA Act against the project 

“oO E RBANA” developed by M/S. OZONE URBANA INFRA 

D PERS PRIVATE LIMITED situated at Ozone Urbana WNH-7, 

angala Village, Devanahalli, Bengaluru Rural District for the relief of 

refund with interest. 

2. This project has been registered under RERA vide registration 

No.PRM/KA/RERA/ 1250/303/PR/171019/000287 and was valid from 

we: | 
ve
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30/7/2017 till 31/12/2022. The Authority has extended its registration for a 

further period of 9 months i.e. till 30/09/2023. 

Brief facts of the complaint are as under:- \ 

3. The complainant had purchased a flat bearing No.E402, 4 Fy a WER- 

® pwnship 

project Ozone Urbana developed by the responden for total sale 

    

E in the project Urbana Avenue forming part of the integré 

  

consideration of Rs.57,08,745/- and entered into an agree for sale dated 

24/09/2019. The complainant had entered into Ny agreement dated 

26/09/2019 with HDFC and the respondent for ing housing loan. The 

respondent has confirmed the allotme £ above flat through their 

allotment letter dated 23/09/2019. e complainant has paid 

Rs.34,21,246/- to the respondenty6n ious dates. The respondent was 

supposed to handover possesgion the above flat to the complainant by 

December 2022 with a grace d of six months i.e. by June 2023. But the 

respondent has failed to fae: the flat till date, despite receiving major 

portion of the total sale cofmsideration. The complainant submits that he had 

purchased this the intention of staying in his own house, but is 

bearing the atid the loan liability due to the inordinate delay by the 

rental t. The complainant submits that his hard earned money is stuck 

i & respondent and is undergoing mental harassment due to the 

eBlicent actions of the respondent. Thus, the complainant has approached 

Hon’ble Authority and prays for directions to the respondents to refund 

respondest in Wanding over the flat and that he is facing capital loss and 

Bbc 

   e entire amount with interest. Hence, this complaint. 

4. After registration of the complaint, in pursuance of the notice, the 

respondent has appeared before the Authority through its 

counsel/representative and have submitted their written submissions as 

BLD 
under:
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5. The respondent denies all the allegations made in the complaint by the 

complainant as false. The respondent being desirous of purchasing a flat in 

the above project developed by the respondent approached them for allotment 

of a unit. Accordingly, the above flat was allotted to the complainant and 

agreement for sale dated 24/09/2019 was executed between the parties. Whe 

  

   

    

respondent submits that on coming to know the financial constraigés oMtbe 

complainant, they undertook to be part of tripartite agreement on™gog® /2019 

with HDFC and the complainant to assist them in getting fing stance 

from HDFC for the purchase of the above unit. 

6, The respondent submits that the complainant has Cy refund with 

interest. The respondent submits that they ne arrangement from 

HDFC whereby the builder has the liability to PEMI/Interests to the 

Bank until the last day of the said follow Nye th. But the borrower is not 

absolved from making payments in resect ofgthe same as well and eventually 

the repayment liability as agreed pon the borrower itself as mentioned 

in Clause E of the tripartite agyee i 

7. The respondent subzgaé at they are liable to refund only the Own 

dirétt refund of Rs.34,21,246/- along with interest     contribution made by tk plainant. Therefore, the respondent prays the 

      

524/- and dispose of the complaint in accordance 

8. rR oon ent submits that the Hon’ble Authority may please take on 

h re e @alculation put-forth as under:- 
t 

Own contribution by the complainant — Rs.34,21,246/- 

2) Interest payable to the complainant — Rs.15,36,524/- 

3) Total amount payable to the complainant — Rs.49,57,770/- 

9. The complainant in his written submission filed before the Hon’ble 

Authority has submitted that he had entered into agreement for sale dated 

3 

ws
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24/9/2019 in respect of the above flat and that the total sale consideration of 

the unit was Rs.57,08,745/- including other costs and taxes. € 

complainant submits that he has paid a sum of Rs.34,21,246/- in    
with occupancy certificate by June 2023 including six mo period, 

has failed to deliver the flat within stipulated time. The c6mplainant submits 

that even the amenities such as specialty hospital, multifizr onal club, etc. 

which were promised are missing. The complaioyg bps lost faith in the 

respondent and has approached this Hon’ble A ity for refund of entire 

amount with interest, to bear the EMI ti tame the refund is not done 

and costs of the present proceedings. 

10. in support of their defence, t ip rran has filed copies of documents 

such as agreement for sale, n agreement, tripartite agreement and 

calculation sheet as on Cs 

11. In support of hig clai CS sess has produced documents such as 

copies of Agree Sale, tripartite agreement, allotment letter, payment 

receipts and O alculation for refund with interest as on 12/02/2024. 

AB, = 15 cas@ was heard on 15/2/2024, 21/3/2024, 20/6/2024 and 

10/Z/{202 Heard arguments of both sides.     
   the above averments, the following points would arise for my 

ideration:- 

1, Whether the complainant is entitled for the relief claimed? 

2. What order? 

14. My answer to the above points are as under:- 

1. In the Affirmative. 

2. As per final order for the following - 

pati goa 
/
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REASONS 

15. My answer to Point No.1:- From the materials placed on record, it is 

apparent that in spite of entering into an agreement for sale and tripartite 

agreement to handover the above said flat to the complainant by Decentber 

2022 with a grace period of six months ie. by the end of June 3 a 

receiving substantial sale consideration amount, the respondent hi ailed to 

abide by the terms of the agreement and not handed over tk S seSsion of 

the flat within stipulated time as agreed. 

16. From the averments of the complaint and the copie the agreement 

between the parties, it is obvious that His, oie to get the 

possession of the flat by June 2023 includt ix “months grace period. 

Having accepted substantial sale considgmati e respondent has failed to 

handover the flat to the complai as Jagreed, certainly entitles the 

complainant herein for refund of gee with interest. 

17. During the process of théhg@rir, 

the parties. The agreement of sale is a key 

the Hon’ble Authority has perused the 

    
   

written submissions filed#/p 

instrument which bind parties in a contractual relation so as to be 

properly enforced in “accordance with law, and hence, it is necessary that it 

shall be fro ambiguity and vagueness. Here, in this case, the 

respondent h complied with the terms of the said agreement for sale. 

The H le Authority has noticed that there is no much difference in the 

claimed by both the parties towards refund with interest, The 

   
ant has agreed and accepted the calculation of the respondent 

ds payment of refund with interest and also there is no difference in the 

rinciple amount given and accepted by the parties. 

18. At this juncture, my attention is drawn towards decision of Hon’ble 

Supreme Court in Appeal No.6750-57/2021 M/s Newtech Promoters v/s The 

State of Uttar Pradesh which has held that: 

RLS 
vA
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“Section 18{1) of the Act spells out the consequences if the promoter 

fails to complete or unable to give possession of an apartment, Alot 

or building either in terms of the agreement for sale or to co 

the project by the date specified therein or on ¢ t of 

discontinuance or his business as a developer eithefor™actgunt of 

suspension or revocation of the registration u ()- or for 

any other reason, the allottee/home buyer Molds Gn Ureanned 

right to seek refund of the amount with intere t such rate as 

may be prescribed in this behalf.” \yY 

19. In the Judgement reported in Civil ‘ 581-3590 of 2020 at Para 

23 between M/s Imperia Structures Limited vgs™Mnil Patni & Another by the 

Hon'ble Supreme Court it is held th ‘NX 

“In terms of Secti of the RERA Act, if a promoter fails to 

complete or is e to give possession of an apartment duly 

© would liable 
    

  

completed b Jate specified in the agreement, the promoter 

demand, to return the amount received by him 

in re that apartment if the allottee wishes to withdraw from 

t. oject. Such right of an allottee is specifically made “without 

prejudice to any other remedy available to him”. The right so given 

to the allottee is unqualified and if availed, the money deposited by 

he allottee has to be refunded with interest at such rate as may be 

CE prescribed, The proviso of Section 18(1) contemplates a situation 

where the allottee does not intend to withdraw from the project. In 

that case, he is entitled to and must be paid interest for every 

month of delay till the handing over of the possession. It is upto 

the allottee to proceed either under section 18{1) or under the 

provision of section 18{1). The case of Himanshu Giri came under 

the later category. The RERA Act thus definitely provides a remedy 

to an allottee who wishes to withdraw from the project or claim 

return on his investment.” 

—_—
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20. In case the allottee wishes to withdraw from the project, the promoter is 

liable without prejudice to any other remedy available, to return the amount 

received by him in respect of that apartment, plot, building as the case may 

be with interest at such rate as may be prescribed in this behalf including 

compensation in the manner as provided under this Act. 

  

   

  

21. Therefore, as per section 18(1) of the Act, the promoter is li return 

the amount received along with interest and compensation § promoter 

fails to complete or provide possession of an apartmenfetc., accordance 

with the sale agreement. 

22. The complainant has claimed Rs.49,70,437 /Neguptes Forty Nine Lakh 

Seventy Thousand Four Hundred and aie nly) vide his memo of 
i    

calculation as on 12/02/2024 towards r, interest. 

23. The respondent has claimed t N liable to pay Rs.49,57,770/- to 

the complainant as refund withNing@restas on 14/02/2024. As discussed 

above, the complainant has a&€ceptedNthe calculation of the respondent. 

24. Having regard to 

     
i aspects, this Authority concludes that the 

complainant is entatled efund with interest of Rs.49,57,770/- as on 

14/02/2024 cal y the respondent. 

25. Therefore incumbent upon the respondent to pay refund with 

intere ich i$ determined as under: 

  

  

  

  

Memo Calculation 

CIPLE INTEREST REFUND FROM TOTAL BALANCE 

OUNT{A) AS ON 14-02-2024 PROMOTER AMOUNT AS PER 

RESPONDENT'S 

CALCULATION 

34,21,246 15,36,524 0 49,57,770         
  

26. Accordingly poimt raised above is answered in the Affirmative. 

WLS
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27. My answer to point No. 2:- In view of the above discussion, this 

complaint deserves to be allowed. Hence, I proceed to pass the fo 

order:- 

ORDER 

In exercise of the powers conferred under Section 31 

Real Estate (Regulation and Development) Act) 2014 the 

complaint bearing No.01622/2023 is hereby allo 

Vag Arnount of 

Fifty Seven 

The Respondent is directed to 

Rs.49,57,770/- (Rupees Forty 

Thousand Seven Hundred a C3 

  

        
y only) towards 

refund with interest tN MCLR + 2% from 

31/07/2019 to 14/02/ ~~ er within 60 

days from the date o 

The interest iC Ge m “bo /02/2024 up to the date of final 

payment will Cre likewise and paid to the 

complainan 

itate: inant is at liberty to initiate action for recovery 

ac@ordance with law if the respondent fails to pay the 

ount as per the order of this Authority. 

XY No order as to the costs. 

(Neelmani N Raja” 
Member, K-RERA 

ing


