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1. The present complaint has been filed by the complainant/allottee under

section 31 of the Real Estate (Regulation and Development) Act, 2016

[in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules, 2077 (in short, rhe Rulesl for

violation ofsection 11(aJ(aJ oftheActwherein it is infer oiio prcscril)o.l

that the promoter shall be responsible for all obligations,

responsibilities and functions as provided under the provision of the Act

or the Rules and regulations made there under or to the allottees as pcr

the agreement for sale executed infer se.

Proiect and unit related details

The particulars of the project, the amount of sale consideration, thc

amount paid by the complainant, date of proposed handing over thc

possession, delay period, if any, have been detailed in thc following

tabular form:

Complaint No. 5671 of 2022

S.N. Particulars Details

1. Name and location of the
project

"Godre.i Summit", sector-104, Gurgaon

2. Nature of the pro,ect Residential

3. Project area 22.723 acres

+. DTCP license no. LlZ of 2077 dated 07.12.2011

valid upto 06.72.2019

5. RERA Registered/ not
registered

75 of 2017 dated27.08.2077 valid
upto 07.09.2022

6. Date of booking 13.02.2075
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B, Facts ofthe complaint

3. The complainant has made the following submissions in the complaint:

(as alleged by complainant on page 7
of complaint)

7.

B.

Unit allotted D-305, 3.d floor, Tower-D

(page no. 37 of complaint)

Unit admeasuring area 7446 sq. ft. (super area)

(page no. 37 of complaint)

9.

10.

11.

72.

13.

14.

15.

Buyer builder agreement Not Executed

Possession clause NA

Due date of possession t3.02.20L8

[Calculated as per Fortune
lnfrastructure and Ors. vs. Trevor
D'Lima and Ors. (12.03.2015 - SC);
MANU/sc/q2s3/2U8n

Surrender (Request by
complainantJ

27.09.20L9

fpage no. 77 of complaintJ

Email by respondent for
acceptance of surrender

06.rt.2079

(page no. 77 of complaint)

Total sale consideration Rs.89,97 ,260 /-
[page no. 73 of complaint)

Total amount paid by the
complainant

Rs.47,30,122 / -

(page no. 77 of complaint]

16 Occupation certificate Not obtained
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That the respondent is the promoter/developer of the real estate
project, issued advertisements for project namely,,Godrej Summit,,
situated at Sector-104, Gurugram, Haryana and on the assuranccs,
allurement and inducements, regarding the above said project, the
complainant applied for the allotment on 13.02.201S in the said project
and paid the earnest money towards booking of the unit.
That the complainant was allotted unit no. D-30S, tower _ D, third floor,
ad-measuring 1446 sq. ft. at Sector_1.04, Gurugram, Haryana. The total
consideration ofthe unit was decid ed atRs.g9,97 ,260/_ including all the
charges and as per the demand by the respondent. The complainant in
total has paid an amount Rs. 41 ,30,1221,-.

That the complainant had requested the officials of the respondcnt
multiple times to disclose the exact status of the completion of the
construction of the said project but to no avail.
That the respondent was liable to fairly and transparently makc
available and disclose complete information to the complainant about
the status of construction raised at the spot. However, the respondcnt
has failed to do so for reasons best known to it.
That the complainant visited the site of the said project in ordcr to
ascertain the status of construction of the same. However, lhc
complainant was compretely shocked and bewirdered at the state ol
affairs prevailing at the site. The construction of the unit is far fronl
completion.

'fhat the complainant followed up for many months but even after many
enquiries and requests, the possession was not offered to him and

4.

8.

7.

6.

9.
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11.

Complaint No. 5671 of 2022

10.

thereafter the intent to live in the property was frustrated since it was

clear with the actions of the respondent that they were just misleading

the complainant on some pretext or the other.

That on 27 September 2019, the complainant requested for refund of

the entire amount with additional appropriate interest, but thc same

was refused and was offered only meagre amount of Rs.25,97,4g2/

after the deduction of about 20%o of the Basic Sale price, i.e. lS,3Z,640 l-
as per the email dated 06 November 2019.
'Ihat in the said email, the respondent mentioned that the refund ol Rs.

25,97,482/- will be done in 6 (sixJ installments and the complainant will
receive 6 (six) postdated cheques.

'Ihat the complainant regularly followed up with the respondcnt for

more than a year and requested for the refund but the respondent has

failed to make the payment. Further, they have stopped evcn

entertaining his enquiries and telephone calls.

'Ihat the complainant on 22 September ZOZO, after the discussion with

the respondent, provisionally accepted the deducted refund amount i.e.,

Rs.25,97,482/- because of complainant's financial urgency and on the

condition that the respondent will process his Refund within 60 days of

the email dated 22.09.2020.

That on 23 September 2020, the complainant received a surprislng

cmail from Sanya Group stating that they have further reducccl thc

refund amount fromRs.25,97,482 /- to only Rs. 25,00,000/ withour anV

justification for the delay or for the reduced amount. From the samc

email it came to the complainant's knowledge that some housing loan

12.

13.

1,4.
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have been approved in favor ofa third party in regard to the unit which
the complainant had booked and was in his name. Furthermore. the
complainant got to know that he wilr only receive the refund after the
respondent receives the money from the housing loan which was
initiated by the third party and requested for complainant,s
confirmation.

That the complainant questioned the respondent that if he has not
signed the relevant documents, how can they transfer the unit allottcd
to him to a third party without clearing his dues, which they chosc to bc
silent about.

That thereafter on 3 December, 202 0, the complainant received an cmail
from Sanya Group informing him that they have transferred only
Rs. 5,00,000 to his account on 01 December 2020 via RTGS (UTR no.
HDI;C52020120260843 589) and stated rhat the rest of rhe refund will
be settled in due course of time.

Therefore, the said complaint js filed and the complainant is hereby
refund of the total amount paid by him.

C. Reliefsought by the complainant:

18. The complainant has sought following relief(s):
a. Direct the respondent no. 2 to refund the amount paid by the

complainant till date towards the sale consideration for the unit the
respondent along with the prescribed interest from the date of
request for refund till the date ofrealization ofpayment.

19. On the date of hearing, the authorify explained to the respondent/
promoters about the contraventions as alleged to have been commifted

Jio,pt",.nr'rrj6?t "r,orl

15.

16.

1.7 .
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in relation to section 11[a) (a) of the Act to plead guilty or not to plead

guilty.

D. Reply by the respondent no. 1.

20. The respondent by way of written reply made the following

submissions:

21. That the instant complaint is bad for misjoinder ofparties in as much as

the complainant in the instant project had entered into contract with
joint venture partner oFthe respondent i.e. Magic Info Solutions private

Limited(hereinafter to be referred as "MISpL."J.

22. That the answering opposite party is the joint venture partner wjth the

MISPL and has developed the project namely'Godre, Summit, on an area

share understanding.

23. That the complainant has booked an apartment unit no. D-305 on thc

3rd floor in tower D which comes under the area share (Apartment) ol
MISPL and consequently all acts pertaining to the transactions such as

raising invoices towards due consideration / installments, issue of
allotment lettel', application for obtaining OC for tower D, reminders

apart from the other compliances, receiving amounts from the

complainant etc. were carried out by the MISpL. Even the consideration

for the said apartment was received by MISPL.

24. That the even the consideration for the said apartment was reccivecl by

MISPL. It is further submitted that all the transaction took placc

between Magic Info Solutions Pvt. Ltd. and the complainant and Op had

no or any role in any transactions and all the amount was received by

Magic Info Solutions Pvt. Ltd.
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25. In consideration ofthe grant ofDevelopment rights, Op and land owners
agreed to share the built up residential apartments of the said project.
In view of the area sharing arrangements between the parties, the
premises under dispute i.e., said apartment has been allocated to the
share of land owners amongst the other apartments. Accordingly, the
said apartment was later allotted to the complainant by Magic Inlo
Solutions Pvt. Ltd.

26. That clause E ofthe amendment agreement makes it categorically clear
that for those units/spaces that come under the area of the MISpL /
landowners, then MISpL/ landowners shall only be responsible for all
the liabilities/obligations/responsibilities arising out of those
units/spaces.

27. Copies of all relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided
based on these undisputed documents and submissions madc by
parties.

28. The counsel on behalfof respondent no. 2 to 5 neither appeared nor filed
the reply in the complaint. Despite specific directions, it failed to comply
with the orders of the authority. It shows that the respondent was
intentionally delaying the procedure of the court by avoiding to file
written reply. Therefore, the authority assumes/ observes that the
respondent has nothing to say in the present matter and accordingly the
defense of the respondent no. 2 to 5 was struck off vide proceeciing

dated 03.05.2024.

E. Jurisdiction ofthe authority

Complaint No. 5671 of 2022
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30.

29. The authority observes that it has territorial as well as subject matter

jurisdiction to adiudicate the present complaint for the reasons given

below.

E. I Territorial iurisdiction
As per notificatio n no.1/92 /2017 - lTCp dated 14.12.2017 issued by rhe

Town and Country Planning Department, the iurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, thc

proiect in question is situated within the planning area of Gurugrant

District.'fherefore, this authority has completed territorial jurisdiction

to deal with the present complaint.

E. II Subject matter iurisdiction
Section 11(4)(a) of the Act, 2016 provides rhat the promorer shall bc

responsible to the allottee as per agreement for sale. Section 11(4)(a] is

reproduced as hereunder:

Section 11(4)(o)
Be responsible fot oll obligations, responsibilities ond
functions under the provisions of this Act or the rules ontl
regulations made thereunder or to the allottees as per the
agreement for sale, or to the ossocicttion of allottees, os the
cose may be, till the conveyance of all the opartments, plots
or buildings, as the case may be, to the ollottees, or Lhe
common areas to the association of allottees or the
competent authotity, os the case may be;

Section 34-Functions of the Authority:

344 of the Act provides to ensure complionce of the
obligations cast upon the promoter, the allottees and the
reol estote ogents under this Act and the rules ond
regulations made thereunder.

31.
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F.

33.

32. So, in view ofthe provisions ofthe act quoted above, the authority has
complete .iurisdiction to decide the complaint regarding non_

compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainant at a later stage.

Findings on the obiections raised by respondent no. 1.
F.l Obiection regarding claim against the respondent no.1 (codrej

Premium Builders pvt. Ltd.) as Magic Info Solutions pvt. Ltd. is a
necessary and main party.

The respondent no. 1 i.e., Godrej premium Builders pvt. Ltd has raised
an objection and stated that the Magic Info Solutions pvt. Ltd. i.c.,

respondent no.2 is solely responsible for the refund of the amount paid
by the complainant-allottee. It stated that there is no privify of contract
between the Godrej premium Builclers pvt. Ltd and the conrplainant
allottee. The authority observes that there is a joint venture bctwcen thc
Godrej premium Builders pvt. Ltd. and the Magic Inlo Solutions pvt. Ltd.
for which collaboration agreement was executed between them on
17.02.2017. Moreover all the payments were received by the Magic Info
Solutions Pvt. Ltd. Hence the respondent no.2 is liable to refund thc
amount paid by them.

Findings on the relief sought by the complainant.
!-.1. Direct the respondent no. Z to refund the amount paid by the

complainant till date towards the sale consideration for the unit
the respondent along with the prescribed interest from the date
of request for refund till the date of realization of payment.

G.
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34. ln the present complaint, the complainant intends to withdraw from the

project and is seeking return of the amount paid by him in respect ol

subject unit along with interest as per section 18(1] of the Act and the

same is reproduced below for ready reference:

"Section 78: - Return ofqmount and compensation
1B(1). lf the promoter fails to complete or is unable ta give possession of un
apartment, plot, or building.-
(a)in accordonce with the terms of the ogreement for sole or, os the cose

may be, duly complete.l by the date specifred therein; or
(b)due to discontinuonce of his business.rs a developer on account oJ

suspensron or revocotion ofthe registtation under this Act or lor ony
other reason,

he shall be liable on demand to the ollottees, in case the ollottee \ tishes

to withdraw from the prcject, without prejudice to any othet remcdy
available, to return the amount received by him in respect of that
apartment, plot building, qs the case may be, with interest qt such
rote as may be prescribed in this behalf including compensotion in the
monner as provided under this Act:
Provided thot where an qllottee does not intend to withdrow from the
project, he shall be poid, by the promoter, interestfor every month ofclelay,
till the handing over ofthe possession, at such rqte qs may be prescribecl."

(Emphasis supplied)

35. However, in the present matter no BBA has been executed bctween thc

parties thcrefore the due date of possession cannot be ascertaincd. A

considerate view has already been taken by the Hon'ble Supreme Court in

the cases where due date of possession cannot be ascertained then a

reasonable time period of 3 years has to be taken into consideration. It was

held in matter Fo rtune Intastructure v,r'revor d'lima (2018) 5 ScC 442

: (2018) 3 SCC (civ) I and then was reiterated in Pioneer Urban land &

Infrastructure Ltd. V. Govindan Raghavan (2019) SC 725 -:

"Moreover, a person cannot be mode to wait indefrnitely for the
possession of the Jlats ollotted to them and they are entitled to seek the
refund of the omount paid by them, along with compensotion. Although we

are owore of the fact that when there was no delivery period stipulated in
the agreement, o reasonqble time hos to be token into considerotion. ln the
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facts ond c[rcumstances of this case, q time period of 3 yeors would hove
been reosonoble for completion of the contract i.e,, the possession wos
required to be given by last quarter of 2014. Further there is no dispute os
to the fact thot until now there is no redevelopment of the property. Hence,
in view ofthe above discussion, which drow us to on irresistible conclusion
that there is delciency of service on the part of the appellonts and
accordingly the issue is answered."

36. Accordingly, the due date ofpossession is calculated as 3 years from the date

of booking i.e., 13.02.2015. Therefore, the due date of possession comes out

tr HARERA
S" eunuerul,r

Complaint No. 5671 of 2022

to be 13.02.2 018.

In the present complaint the complainant booked a unit on I 3.02.201 5 for

a total sale consideration of Rs- 89,97,260 /- out of which it has paid an

amount of Rs. 47,30,1221-. The builder buyer agreement was not executcd

between the parties. Therefore, the due date of possession comes out to bc

13.02.2018. 0n various occasions, the complainant sent emails to
respondent regarding his concern and issues w.r.t status of the project vis a

vis unit in question but there were no response from the respondent.

Thereafter the complainant-allottee has requested the respondent for

withdrawal from the project and refund ofthe paid amount vide email dated

27 .09.2019 due to non-completion of project.

Thc occupation certificate/completion certificate of the project whcrc the

unit is situated has still not been obtained by the respondent-promoter. 'l'hc

authority is ofthe view that the allottee cannot be expected to wait endlcssly

for taking possession of the allotted unit and for whjch hc has paid a

considerable amount towards the sale consideration and as observed by

Hon'ble Supreme Court of India in lreo Grace Realtech pvt. Ltd. Vs.

Abhishek Khanna & Ors., civil appeal no. 5785 of 2019, decided on

17.01.2027.

37.

38.
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".....The occupation certificqte is not avoiloble even os on dote,
which clearly omounts to defrciency ofservice. The allottees cannot
be mode to wait indefrnitely for possession of the apartments
allotted to them, nor can thqt be bound to toke the apartments in
Phase 1 of the proj ect,......"

39. Further in the ,udgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Developers private Limited Vs State

of U.P. and Ors, ZO2|-2O22(1) RCR (c ), 3S7 reiterated in case of M/s

Sana Realtors Private Limited & other Vs Union of India

[Civil) No. 13005 of 2020 decided on 72.05.2022, it was observed as

"25. The unquoliled right of the allottee to seek refund referred
Under Section 1B(1)(a) ond Section 19(4) oI the Act 6 not dependent
on any contingencies or stipulqtions thereof. lt oppears thoL the
legisloture has consciously provided this rightofrefund on demand
os on unconditional absolute right to the allottee, if the prcmoter
fails to give possession ofthe apartnent, plot or building within the
time stipulated under the terms of the agreement regordless of
unforeseen events or stay orders of the Court/Tribunal, whtch is 1n

eithet way not qttributoble to the ollottee/home buyer, the
promoter is under an obligation to refund the omount on tlemantl
with interest ot the rate prescribed by the Stote Government
including compensation in the manner provided under the Act with
the proviso that if the allottee does not wish to withdrow ftom the
ptoject, he shall be entitled for interest for the period of deloy till
honding over possession at the rote prescribed."

40. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2076, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(4)(a) ofthe Act. The promoter has failed to complete or

unable to give possession of the unit in accordance with the tcrn.rs of

agreement for sale or duly completed by the date specifie.l thercin.

Accordingly, the promoter is liable to the allottee, as the allottee wishes to

withdraw from the project, without prejudice to any other remedy

& others SLP

under:
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available, to return the amount received by him in respect of the unit with

interest at such rate as may be prescribed.

41. This is without prejudice to any other remedy available to the allottee

including compensation for which allottee may file an application for

adjudging compensation with the adjudicating officer under sections 71 &

72 read with section 31(1) of the Act of 2016.

42. Admissibility of refund along with prescribed rate of interest: 'l'hc

section 18 ofthe Act read with rule 15 ofthe rules provide that in casc thc

allottee intends to withdraw from the project, the respondent shall rcfund

of the amount paid by the allottee in respect of the subject unit with

interest at prescribed rate as provided under rule 1 5 of the rules. Rulc 1 5

has been reproduced as under:

"Rule 75. tuesc bed rote oJ interest- [ptoviso to sectlon 72, section 78 ond
sub-section (4) dnd subsection (7t ol section 791
(1) Forthe purpose of p roviso to section 12; section 78;ond sub-sections
@ ond (7) ol section 19, the "interest ot the rqte prescribed" sholl be the
Stote Bonk of lndio highest morginol cost of lending rcte +2%.:
Provided thot in cose the Stote Bonk of lndio moryinol cost of lending rute
(MCLR) is not in use, it sholl be rcploced by such benchmork lending rotes
which the Stote Bonk of lndio noy lix from time to time fot lendinq ta the
qenercl public."

43. The legislature in its wisdom in the subordinate legislation under thc

provision ofrule 15 ofthe rules, has determined the prescribcd rate o[

interest. The rate of interest so determined by the legislature, is

reasonable and il the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

44. Consequently, as per website of the State Bank of India i.c.,

https://sbi,co.in, the marginal cost of lending rate (in short, MCLR) as on

Complaint No. 5671 of 2022
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date i.e., 05.07.2 024 is 8.95o/o. Accordingly, the prescribed rate of interest
will be marginal cost of lending rate +?o/o i.e., 10.95Vo.

45. The authority hereby directs the respondent no. 2 to return the amount

received by them i.e., Rs.47,30,122/- with interest at the rate of lO.9Sa/o

(the State Bank of India highest marginal cost of lending rate (MCLR)

applicable as on date +20lo] as prescribed under rule 15 of the Haryana

Real Estate (Regulation and Development) Rules,2017 from the date of
each payment till the actual hate of refund of the amount within the

timelines provided in rule 16 dfthe&ules ibid.

46. The complainant has stated that they have already received an amount of
Rs. 5,00,000/-vide RTGS (UTR no. HDFCSZOLOtZO260843 589). Hence the

authority observes that while refunding the amount paid by thc

complainant, the said amount shall be adjusted.

Directions of the authorityH.

47. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the act to ensure compliance of
obligations cast upon the prombter as per the function entrusted to the

authority under section 34[f]:

a. The respondent no. 2 is directed to refund the amount

b.

i.e., Rs.4L,30,122/- received by it from the complainant along with

interest at the rate of 10.950/o p.a. as prescribed under rule 15 of the

Haryana Real Estate (Regulation and DevelopmentJ Rules, 2017

from the date of each payment till the actual date of refund of the

deposited amount.

The amount already paid to the complainant be adiusted.
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c. A period of 90 days is gi

directions given in this o

would follow.

48. The complaint stands disposed

49. File be consigned to registry.

Haryana Real Estate

Datet 05.07.2024

I

Complaint No. 5671 of 2022

to the to comply with the

and faili which legal consequences
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