IN THE HIGH COURT OF JUDICATURE AT PATNA
Criminal Writ Jurisdiction Case No.650 of 2024

Arising Out of PS. Case No.-29 Year-2021 Thana- GOVERNMENT OFFICIAL COMP.
District- Bhojpur

Deepak Dhanuk, Son of Kishun Dhanuk, Resident of Village - Shahpur Ward
No.10, P.S. - Shahpur, District — Bhojpur.

...... Petitioners.
Versus

The Union of India through the Joint Secretary, Ministry of Finance,
Department of Revenue, (PITNDPS Unit), Parliament Street, New Delhi.

The Department of Home through the Secretary, Government of Bihar,
Patna.

The Narcotics Control Bureau, Patna, Zonal Unit, Patna, Bihar through It
Director.

The Zonal Director, Narcotics Control Bureau, Patna Zonal Unit, Bihar.

The District Magistrate, Bhojpur, Ara.

...... Respondents.
Appearance :
For the Petitioner. : Mr. Ravindra Kumar, Advocate.
Mr. Sandeep Kumar Pandey, Advocate.
For the State : Mr. PN. Sharma, AC to AG
For the UOI : Mr. Subodh Kumar Jha, Senior C.G.C.

Ms. Parul Prasad, CGC.
Mr. Aditya Anand, Advocate.
Mr. Shailesh Anand, Advocate.

CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI

and

HONOURABLE MR. JUSTICE ALOK KUMAR PANDEY
CAV JUDGMENT
(Per: HONOURABLE MR. JUSTICE P. B. BAJANTHRI)

Date : 14-08-2024

Petitioner has prayed for quashing of the order dated
01.09.2023 passed by the Joint Secretary, Government of India,
under Section 3(1) of the Prevention of Illicit Traffic in
Narcotic Drugs and Psychotropic Substances Act, 1988 (for

short ‘PITNDPS’) (Annexure-1) and order dated 01.01.2024
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passed by the Deputy Secretary, Government of India, under
Section 9(f) of the PITNDPS (Annexure-3), confirming the
detention order for a period of one year.

Factual Matrix:

2. Brief facts of the case are that petitioner- Deepak
Dhanuk was alleged to have involved in Crime No0.29/2021,
NCB Patna; NDPS Special Case No.26/2021 in connection with
seizure of 315 grams of Alprazolam, 270 grams of Morphine
and 500 grams of Patthar on 28.11.2021. Similarly in Crime
No0.04/2022, NCB Patna; NDPS Special Case No.71/2022,
seizure of 380 grams of heroin on 26.01.2022. His alleged
involvement was based on statement of the accused Madan
Singh Sondhiya and Vikas Kumar. Further, a case was
registered bearing Shahpur P.S. Case No0.448 of 2023 for the
alleged offences under Sections 341, 323, 325, 307, 504 and
read with 34 of Indian Penal Code. Petitioner-Deepak Dhanuk
had the benefit of regular bail in NDPS Special Case
No.71/2022 arising out of NCB Case No0.04/22 in Criminal
Misc. No0.37896 of 2023 decided on 04.07.2023 (Annexure-6),
in NDPS Case No0.57/2022, arising out of NCB Case
No0.29/2021 dated 26.05.2022, in Criminal Misc. No0.40976 of

2023, he had the benefit of regular bail on 19.07.2023
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(Annexure-5). Similarly, in respect of Shahpur P.S. Case No.448
of 2023 for the offences under Sections 341, 323, 325, 307, 504
and read with 34 of Indian Penal Code, he had the benefit of
regular bail in Criminal Misc. No.5567 of 2024 decided on
09.02.2024.

3. In this backdrop, the Joint Secretary, Government
of India, initiated action under Section 3(1) of PITNDPS and it
was supported by the grounds on which the detention order
dated 01.09.2023 has been issued against the petititoner-Deepak
Dhanuk and the same was communicated to him vide
Annexures-1 and 2 respectively. On 28.09.2023, in Shahpur
P.S. Case No.448 of 2023, petitioner was taken into custody. On
09.02.2024, bail was granted. In the meanwhile, on 17.10.2023,
detention order and grounds were served on him. On
03.11.2023, matter was referred to Advisory Board and it was
communicated to the petitioner on 11.11.2023 and to Advisory
Board on 09.11.2023. Thereafter, petitioner’s wife submitted
representation through Registered post to the Joint Secretary,
Government of India, on 30.11.2023. The same was rejected on
20.12.2023. Notice was issued for appearance of petitioner
before Advisory Board on 20.12.2023 to appear on 21.12.2023

at 03:00 PM. It was deferred to next date i.e., 22.12.2023 and
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opinion was notified on 22.12.2023. Resultantly, the Deputy
Secretary to the Government of India, confirmed the detention
order on 01.01.2024 under Section 9(f) of PITNDPS. Hence,
the present writ petition.

Arguments advanced by Petitioner:

4. Learned counsel for the petitioner submitted that
petitioner-Deepak Dhanuk was taken into custody in NCB Case
No.29 of 2021 on 26.01.2022. On 18.10.2022, petitioner was
remanded in NCB Case No.04 of 2022. He had the benefit of
regular bail in NCB Case No0.04 of 2022 on 04.07.2023 and,
similarly, in NCB Case No.29 of 2021 on 19.07.2023. He was
involved in Shahpur P.S. Case No0.448 of 2023 and he was under
custody till 09.02.2024. In the intervening period on 01.09.2023,
the Joint Secretary, Government of India, gave a proposal along
with the grounds for detention. Petitioner was served with
proposed detention order along with the grounds of detention on
17.10.2023. Petitioner had passed 8" standard and he was not
aware of English language. Therefore, the authorities should
have furnished proposed detention order with the grounds of
detention dated 01.09.2023 along with relied documents in
Hindi translation and merely apprising orally is incorrect when

liberty of the petitioner is the subject matter. Courts have time
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and again held that reasonable opportunity in the known
language is to be apprised, like in the present case documents
should have been translated in Hindi and it should have been
served. Before submission of representation by petitioner’s wife
Smt. Babita Devi on 30.11.2023, matter was placed before the
Advisory Board on 03.11.2023 and, thereafter, referring to
Advisory Board was served on the petitioner on 11.11.2023.
Petitioner’s wife had submitted representation to the detaining
authority on 30.11.2023. Representation was rejected on
20.12.2023. It was not a speaking order, none of the contents of
representation was considered. On 22.12.2023, Advisory Board
formed opinion and supported the detention order without
assigning any reason. The Respondents have not apprised the
documents relied on grounds for detention to the Advisory
Board. Thereafter, on 01.01.2024, order of detention was
passed by the detaining authority for one year from the date of
his detention on 01.01.2024. Order of detention was confirmed
and served on the petitioner on 02.01.2024 and on two more
occasions, confirmation order was communicated to the
petitioner on 09.01.2024 and 07.04.2024.

5. In this backdrop, learned counsel for the petitioner

submitted that there is delay in communication in serving the
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initial proposed detention order. Proposed detention order along
with the grounds was notified on 01.09.2023 and it had been
served on the petitioner on 17.10.2023. There is delay of about
46 days and it 1s in contravention of the provisions of PITNDPS.
Provisions stipulate that it has to be served not later than 5 days
and for reasons to be recorded in writing not later than 15 days.
Resultantly, procedures have been violated. In support of the
aforesaid contention, learned counsel for the petitioner relied on
a decision of the Hon’ble Supreme Court in the case of Union
of India Versus Meera Mohideen reported in (1995) 4
Supreme Court Cases 51 (Para-15).

6. Learned counsel for the petitioner submitted that
copies of documents relied on by the detaining authority was not
made available to the petitioner like bail applications and bail
orders, which were annexed with the grounds of detention and
it was not supplied in entirely in Hindi translation to the
petitioner as he was in jail and it is also learnt that various
documents have not been placed before the Advisory Board. In
support of the above contention, learned counsel for the
petitioner relied on the following decisions of the Hon’ble
Supreme Court:

(a). A. Ahmad Kutty Vs. Union of India,
reported in (1990) 2 SCC 1 (Para-27).
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(b). P.U. Abdul Rahiman Vs. Union of
India and Others, reported in 1991
Supp. (2) SCC 274 (Para-7).

7. 1t is further contended that there is no direct “live
and proximate link” between the action of the petitioner and
detention order passed by the detaining authority. On this issue,
learned counsel for the petitioner submitted that in the grounds
of detention order, not a single word has been whispered that the
petitioner even after being bailed out was regularly in touch
with his sources or mobilizing them. On this issue, learned
counsel for the petitioner relied on a decision of the Hon’ble
Supreme Court in the case of Sushanta Kumar Banik Vs.
State of Tripura & Others, reported in 2022 SCC Online SC
1333 (para-19) wherein the Hon’ble Supreme Court referred to
the case of Bhawarlal Ganeshmalji Vs. State of Tamil Nadu,
reported in (1979) 1 SCC 465.

8. It is submitted that the Advisory Board was not
informed that the petitioner is in custody with reference to other
than the NCB matter. In the absence of recording subjective
satisfaction that the detenue is likely to be released on bail, the
detention order has been passed without arriving as subjective

satisfaction that the detenue is already in custody. In support of

this contention, learned counsel for the petitioner relied on a
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decisions of the Hon’ble Supreme Court in the case of
Kamarunissa Vs. Union of India, reported in (1991) SCC
128 (Para-13), Veeramani Vs. State of T.N. reported in (1994)
2 SCC 337 (para-6) and Taimoor Khan @ Bhola @ Tamoor
Vs. Union of India, reported in (2024) SCC Online Del. 416
(para-16).

9. It is further submitted that the delay in disposal of
the representation of the petitioner’s wife for revoking detention
order would be hurdle and it is not a speaking order vide order
dated 20.12.2023, pursuant to her representation dated
30.11.2023. On this issue, learned counsel for the petitioner is
relying on a decision of the Hon’ble Supreme Court in the case
of Kamla Kanyalal Khushalani Vs. State of Maharashtra
reported in (1981) 1 SCC 748 (paras-2 and 8), where there was
a delay of 25 days in disposal of the representation in which it is
held that it is fatal. Similarly, in Smt. Icchu Devi Choraria Vs.
Union of India, reported in (1980) 4 SCC 531 (Para-10),
wherein 14 days delay was taken into consideration as fatal to
the proceedings, so 46 days delay in disposal of the petitioner’s
wife representation, detention order stands vitiated.

10. It is further submitted that the petitioner had

attended Class-VIII and he does not know English and detention
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order, grounds for detention, documents and, its confirmation or
proceedings are in English. On this point also, the proposed
detention order, its grounds and confirmation are liable to be set
aside.

Arguments advanced by Respondents:

11. Per contra, the learned counsel for the Union of
India submitted that, at the outset, the present writ petition is not
maintainable. It is further submitted as follows:

(1) Detention order along with relied
documents was served on the petitioner
on 17.10.2023 at Mandal Kara, Ara
(Bhojpur) in the presence of Deputy
Superintendent of Mandal Kara, Ara
(Bhojpur).

(i1) Letter reference to Advisory Board under
Section 9(b) of the NDPS Act dated
03.11.2023 was served on the petitioner at
Mandal Kara, Ara (Bhojpur).

(i11) The impugned order dated 01.01.2024 of
detention order is served on the petitioner
on 07.04.2024 at Mandal Kara, Ara
(Bhojpur).

(iv) Petitioner’s name cropped up in the
aforementioned NCB Cases based on the
voluntary statement under Section 67 of
the NDPS Act, 1985 by the accused
Madan Singh Sondhiya and Vikas Kumar,
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while referring to the alleged fact that
seized drug was of the petitioner.

On 25.01.2022, petitioner appeared and
tendered his voluntary statement in which
he has confessed his involvement in the
aforementioned cases and he was arrested
on 25.01.2022 and he was sent to judicial
custody on 26.01.2022.

(vi) Accused Vinod Dhanuk, who was brother

of the petitioner-Deepak Dhanuk confessed
under Section 67 of the NDPS Act. In this
regard, they have analyzed CDR of five
mobiles. There were certain incoming and

outgoing calls.

(vii) Petitioner has criminal antecedent as is

evident from Crime No.13 of 2022 dated
08.01.2022 for the alleged offences under
Sections 341, 323, 325, 307, 504 read with
Section 34 of the Indian Penal Code.

(viii) From the possession of Vinod Dhanuk

and petitioner Deepak Dhanuk, competent
authority has seized immovable property
worth about Rs.1,86,40,000/, which 1s
alleged to have been illegally acquired
properties.

(ix) On 17.10.2023, petitioner was apprised

about the entire proceedings which are in
English language, he has been appraised in
Hindi so as to make him understand on

17.10.2023 at Mandal Kara, Ara (Bhojpur)



Patna High Court CR. WJC No.650 of 2024 dt.14-08-2024
11/38

in  the presence of the Deputy
Superintendent of Mandal Kara, Ara
(Bhojpur).

(x) Learned counsel for the petitioner cited the
aforementioned decisions. Those decisions
do not assist on the factual aspect for the
reasons that the official respondents have
complied each and every procedure in the

manner known to the law.

12. In view of the aforementioned contentions, the
petitioner has not made out a case so as to interfere with the
impugned orders of detention and its confirmation and, thus, the
writ petition is liable to be dismissed.

Analysis:

13. Heard learned counsel for the respective parties.

14. In cases of preventive detention, where the
detenue is held in arrest for a crime committed, but for a
potential crime, he may commit, the Court must always give
every benefit of doubt in favour of the detenue, and even the
slightest of error in the procedural compliances must result in
favour of the detenue.

15. Undisputed facts are that petitioner was involved
in two NCB cases (cited supra) and one case is relating to

alleged offence under the Indian Penal Code. Petitioner was not
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directly involved in the aforementioned NCB cases. On the
other hand, his name had been cropped up during the
interrogation of the accused Madan Singh Sondhiya and Vikas
Kumar. Thereafter, there was alleged confession by Vinod
Dhanuk, who was also arrayed as one of the accused and he had
confessed that petitioner-Deepak Dhanuk is involved in the
transaction. Therefore, there 1s no direct material evidence to the
extent that the petitioner Deepak Dhanuk is involved in the cited
NCB cases. Ultimately, in the trial, role of the petitioner-
Deepak Dhanuk is required to be examined. Taking note of the
stringent provisions like Section 37 of the NDPS Act, this Court
granted regular bail to the petitioner- Deepak Dhanuk in NDPS
Case No.71 of 2022, arising out of NCB Case No.4 of 2022, on
04.07.2023 in Criminal Misc. N0.37896 of 2023 and similarly,
in NDPS Case No.57 of 2022, arising out of NCB Case No.29
of 2021, on 19.07.2023 in Criminal Misc. No0.40976 of 2023
vide Annexures- 6 and 5 respectively. It is also to be noticed
that in Shahpur P.S. Case No.448 of 2023 for the offences under
the Indian Penal Code, petitioner has been granted bail on
09.02.2024 in Criminal Misc. No.5567 of 2024 vide Annexure-
4. In this backdrop, the Joint Secretary initiated proceedings for

detention order along with the grounds on 01.09.2023. Before it
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was served on the petitioner, petitioner was involved in Shahpur
P.S. Case No0.448 of 2023 in which he was in jail custody from
28.09.2023 to 09.02.2024. In the meanwhile, detention order
with the grounds of detention was served on the petitioner on
17.10.2023. Reference to Advisory Board dated 03.11.2023 was
served on 11.11.2023. Petitioner’s wife submitted representation
on 30.11.2023. It was rejected on 20.12.2023. Order of
detention was passed on 01.01.2024 and it has been confirmed
on 02.01.2024. Detention order was passed on 01.01.2024 and
it 1s stated to have been served on three occasions on the
petitioner, namely, on 02.01.2024, 09.01.2024 and 07.04.2024.
Perusal of records, it is evident that detention order dated
01.01.2024 was served on the petitioner on 02.01.2024 and the
signature of the petitioner is reflected in the detention order
dated 01.01.2024.

16. Petitioner is disputing the proposal and grounds
for detention read with the documents. The documents have not
been supplied to him even though the respondents have stated
that documents have been supplied. There are no material
evidence to show that it has been served. Perusal of records it is
evident that documents have been supplied along with Hindi

translation, however, some of the documents have not been
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translated in Hindi language like chemical examination report,
complaint copy, Talash copy etc.

17. Delay in communication about 46 days in respect
of the proposed detention order dated 01.09.2023 with the
grounds was served on the petitioner on 17.10.2023. Thus,
there is a delay of about 46 days in serving the proposed
detention order along with the grounds. The official
respondents were required to serve within 5 days and in
exceptional circumstances and for the reasons to be recorded in
writing not later than 15 days. On this ground, petitioner has
made out a case.

18. It is also submitted that in not furnishing the
documents along with the grounds for detention resulted in
violation of Article 22(5) of the Constitution of India. Whereas
some of the documents were not supplied in Hindi language. On
this point, he has cited decisions in the case of P.U. Abdul
Rahiman and A. Ahmad Kutty (cited supra), which assists his
contention.

19. There are no iota of material information to the
respondents to the extent that after obtaining bail orders in the
aforementioned cases that the respondents are of the view that

the petitioner is likely to commit identical offences. On this
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point, he has relied on a decision of the Hon’ble Supreme Court
in the case of Sushanta Kumar Banik (cited supra), wherein
the Hon’ble Supreme Court discussed the “live and proximate
link” while referring to the earlier Judgment in the case of
Bhawarlal Ganeshmalji (cited supra). This contention also
covers the petitioner’s grievance.

20. Petitioner contended that all the proceedings are
in English language. Petitioner studied up-to Class-VIII and he
is not in a position to understand the documents. It should have
been translated in Hindi version and furnished while explaining
each and every proceedings. Some of the documents are in
English language and which have not been translated in Hindi
and communicated to the detenue like arrest memo dated
29.11.2021 (serial no.4), Junior Intelligence Officer, NCB, Patna
communication dated 30.11.2021 to the District and Sessions
Judge, Ara, Bihar requesting accused persons, namely, Madan
Singh Sondhiya and Vikas Kumar may be pleased to send
judicial custody, warrant for intermediate custody in NCB case
No.29 of 2021, complaint petition (serial no.8) along with
Annexures-I, II and III filed by Junior Intelligence Officer,
NCB. Patna through A.P. Singh, SPP, NCB, Patna, bail orders

copy dated 19.07.2023 passed in Criminal Misc. N0.40976 of
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2023, Forensic Examination Report dated 30.09.2022 and
Forensic Examination Report dated 27.04.2022, result of
examination dated 27.04.2022, Jamatalashi, bail orders dated
04.07.2023 passed in Criminal Misc. N0.37896 of 2023.

21. On the other hand, the Union of India have
specifically stated in their counter affidavit that the petitioner
was apprised with the NCB officials on 17.10.2023 at Mandal
Kara, Ara (Bhojpur), in the presence of the Deputy
Superintendent of Mandal Kara, Ara (Bhojpur) in paragraph-33
and it is not supported by material evidence. In fact, the present
matter is relating to liberty of a person is involved. Therefore,
in all fairness, the respondents should have resorted to translate
all the English version documents to that of Hindi translation
and apprised the petitioner. To that extent, they should have
recorded under the signature of the petitioner so as to
substantiate their versions in paragraph-33 of the counter
affidavit. On this issue, Delhi High Court elaborately considered
in the case of Sharafat Sheikh Versus Union of India and
Another, reported in 2022 SCC OnLine Del 2725; similarly, in
Jasvinder Kaur Versus Union of India through its Secretary
Ministry of Finance Department of Revenue and Others,

reported in 2022 SCC OnLine Del 510.
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22. Be that as it may, even on principle, when a
person is to be detained under the provisions of the PITNDPS,
principle of fairness is warranted for the reasons that action of
the respondents by various proceedings, petitioner’s liberty
would be curtailed. Therefore, petitioner should have
knowledge of the proceedings in the known language. On this
point, the petitioner has made out a case.

23. The petitioner is relying on various Judgments
(cited supra). In the case of A. Ahmad Kutty (cited supra), it
relates to delay in initiation of detention proceedings with
reference to event. The same was not accepted by the Hon’ble
Supreme Court. On the other hand, delay of about 38 days in
the execution of detention of order was considered. Bail
application, bail order, show cause notice and reply were not
placed before the detaining authority, resultantly, denial of
opportunity in not furnishing the effective representation and it
1s in violation of Article 22(5) of the Constitution of India. On
facts of the case, the present case is not applicable to the
petitioner. Petitioner has raised that he has not been provided
documents. Hence, the present decision is applicable to the
petitioner.

24. P.U. Abdul Rahiman’s case (cited supra) is also
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in respect of non supply of various documents like bail
application, bail order, conditions stipulated therein. In this
case, there is a reference of Section 3(1) and 10(1) of the NDPS
Act, 1988. This case also assists the petitioner’s petition.

25. In the case of Sushanta Kumar Banik (cited
supra), in paragraphs-11 and 23, it is held as under:

“11. We are persuaded to allow this appeal on the
following two grounds:

(1) Delay in passing the order of detention from
the date of proposal thereby snapping the
“live and proximate link” between the
prejudicial activities and the purpose of
detention & failure on the part of the
detaining authority in explaining such delay
in any manner.

(1) The detaining authority remained oblivious
of the fact that in both the criminal cases
relied upon by the detaining authority for the
purpose of passing the order of detention, the
appellant detenu was ordered to be released
on bail by the special court. The detaining
authority remained oblivious as this material
and vital fact of the appellant detenu being
released on bail in both the cases was
suppressed or rather not brought to the notice
of the detaining authority by the sponsoring
authority at the time of forwarding the
proposal to pass the appropriate order of
preventive detention.”

“23. As noted above, in the case on hand, in
both the cases relied upon by the detaining
authority for the purpose of preventively
detaining the appellant herein, the appellant
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was already ordered to be released on bail by
the concerned Special Court. Indisputably,
we do not find any reference of this fact in
the proposal forwarded by the Superintendent
of Police, West Tripura District while
requesting to process the order of detention.
The reason for laying much stress on this
aspect of the matter is the fact that the
appellant though arrested in connection with
the offence under the NDPS Act, 1985, the
Special Court, Tripura thought fit to release
the appellant on bail despite the rigours of
Section 37 of the NDPS Act, 1985. Section
37 of the NDPS Act, 1985 reads thus:

“Section 37. Offences to be cognizable and
nonbailable—(1) Notwithstanding anything
contained in the Criminal Procedure Code,
1973 (2 of 1974)—

(a) every offence punishable under this Act shall
be cognizable;

(b) no person accused of an offence punishable
for offences under section 19 or section 24 or
section 27A and also for offences involving
commercial quantity shall be released on bail
or on his own bond unless—

(1) the Public Prosecutor has been given an
opportunity to oppose the application for
such release, and

(i1) where the Public Prosecutor opposes the
application, the court is satisfied that there
are reasonable grounds for believing that he
is not guilty of such offence and that he is not
likely to commit any offence while on bail.

(2) The limitations on granting of bail specified
in clause (b) of sub-section (1) are in addition
to the limitations under the Criminal
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Procedure Code, 1973 (2 of 1974) or any
other law for the time being in force, on
granting of bail.”

The aforementioned principle is squarely applicable to
the case in hand in the light of the facts of the present case.

26. The Judgments in the case of Kamarunissa and
Veeramani (cited supra) are not relevant to the case in hand on
factual aspects. That apart, both the cases were dismissed by the
Hon’ble Supreme Court.

27. In the case of Smt. Icchu Devi Choraria (cited
supra), in paragraphs-4 and 5, it is held as under:

“4, It is also necessary to point out that in case
of an application for a writ of habeas
corpus, the practice evolved by this Court
is not to follow strict rules of pleading nor
place undue emphasis on the question as
to on whom the burden of proof lies. Even
a postcard written by a detenu from jail
has been sufficient to activise this Court
into examining the legality of detention.
This Court has consistently shown great
anxiety for personal liberty and refused to
throw out a petition merely on the ground
that it does not disclose a prima facie case
invalidating the order of detention.

Whenever a petition for a writ of habeas
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corpus has come up before this Court, it
has almost invariably issued a rule calling
upon the detaining authority to justify the
detention. This Court has on many
occasions pointed out that when a rule is
issued, it is incumbent on the detaining
authority to satisfy the court that the
detention of the petitioner is legal and in
conformity with the mandatory provisions
of the law authorising such detention: vide
Niranjan Singh v. State of Madhya
Pradesh [(1972) 2 SCC 542 : 1972 SCC
(Cri) 880 : AIR 1972 SC 2215] ; Shaikh
Hanif, Gudma Majhi & Kamal Saha v.
State of West Bengal [(1974) 3 SCR 258 ;
(1974) 1 SCC 637 : 1974 SCC (Cri) 292]
and Dulal Roy v. District Magistrate,
Burdwan [(1975) 1 SCC 837 : 1975 SCC
(Cri) 329 : (1975) 3 SCR 186] . It has also
been insisted by this Court that, in answer
to this rule, the detaining authority must
place all the relevant facts before the court
which would show that the detention is in
accordance with the provisions of the Act.
It would be no argument on the part of the
detaining authority to say that a particular
ground is not taken in the petition: vide
Nizamuddin v. State of West Bengal
[(1975) 3 SCC 395 : 1975 SCC (Cri) 21 :
(1975) 2 SCR 593] . Once the rule is
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issued it is the bounden duty of the court
to satisfy itself that all the safeguards
provided by the Ilaw have been
scrupulously observed and the citizen is
not deprived of his personal liberty
otherwise than in accordance with law:
vide Mohd. Alam v. State of West Bengal
[(1974) 4 SCC 463 : 1974 SCC (Cri) 499 :
(1974) 3 SCR 379] and Khudiram Das v.
State of West Bengal [(1975) 2 SCC 81 :
1975 SCC (Cri) 435 : (1975) 2 SCR 832] .
5. The practice marks a departure from that
obtaining in England where observance of
the strict rules of pleading is insisted upon
even in case of an application for a writ of
habeas corpus, but it has been adopted by
this Court in view of the peculiar socio-
economic conditions prevailing in the
country. Where large masses of people are
poor, illiterate and ignorant and access to
the courts 1s not easy on account of lack of
financial resources, it would be most
unreasonable to insist that the petitioner
should set out clearly and specifically the
grounds on which he challenges the order
of detention and make out a prima facie
case in support of those grounds before a
rule is issued or to hold that the detaining
authority should not be liable to do any

thing more than just meet the specific
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grounds of challenge put forward by the
petitioner in the petition. The burden of
showing that the detention 1is in
accordance with the procedure established
by law has always been placed by this
Court on the detaining authority because
Article 21 of the Constitution provides in
clear and explicit terms that no one shall
be deprived of his life or personal liberty
except in accordance with procedure
established by law. This constitutional
right of life and personal liberty is placed
on such a high pedestal by this Court that
it has always insisted that whenever there
is any deprivation of life or personal
liberty, the authority responsible for such
deprivation must satisfy the court that it
has acted in accordance with the law. This
is an area where the court has been most
strict and scrupulous in ensuring
observance with the requirements of the
law, and even where a requirement of the
law is breached in the slightest measure,
the court has not hesitated to strike down
the order of detention or to direct the
release of the detenu even though the
detention may have been valid till the
breach occurred. The court has always
regarded personal liberty as the most

precious possession of mankind and



Patna High Court CR. WJC No.650 of 2024 dt.14-08-2024
24/38

refused to tolerate illegal detention,
regardless of the social cost involved in

the release of a possible renegade.”

The aforementioned decision is applicable to the case
in hand.

28. In the case of Kamla Kanyalal Khushalani
(cited supra), principle is laid down in this decision to the extent
of strictly compliance of Articles 21 and 22(5) of the
Constitution is warranted in which also it is held that protection
under Article 22(5) of the Constitution complied. Further, it is
observed that the procedure is just and reasonable. To that
effect, there is unreasonableness is forthcoming in the present
case and cited decision assists the petitioner.

29. Section 9(c) of the PITNDPS has not been
complied by the Advisory Board. It is necessary to reproduce
Section 9(c) of the PITNDPS and it reads as under:

“9(c)the Advisory Board to which a reference is
made under clause (b) shall after considering
the reference and the materials placed before it
and after calling for such further information
as it may deem necessary from the appropriate
Government or from any person concerned,
and if, in any particular case, it considers it
essential so to do or if the person concerned
desires to be heard in person, after hearing him
in person, prepare its report specifying in a
separate paragraph thereof its opinion as to
whether or not there is sufficient cause for the
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detention of the person concerned and submit
the same within eleven weeks from the date
of detention of the person concerned.”

Underline Supplied.

It is also necessary to reproduce opinion of the

Advisory Board dated 22.12.2023 and it reads as under:

ADVISORY BOARD CONSTITUTED UNDER SECTION
9(b) OF THE PITNDPS Act, 1988

PRESENT

We are hearing the matter under the powers conferred under Section
9(b) of the PITNDPS Act, 1988. It appears that the Joint Secretary to the
Government of India, Ministry of Finance. Department of Revenue
(PITNDPS Unit), has recorded his satisfaction for detaining Deepak
Dhanuk, son of Kishun Dhanuk, resident of village- Ward No. 10. Shahpur.
PO+PS-Shahpur, District- Bhojpur (Ara), Bihar. The order of detention is
dated 1" September, 2023.

OPINION

The Board has considered the reference made under Section 9(b) of the
PITNDPS Act. 1988 in accordance with the requirement under Section 9(c)

of the said Act. After considering the reference and the materials placed
before the Board and upon hearing the detenue in person, the Board is of

the opinion that there is sufficient ground for detention of the detenue
Deepak Dhanuk. son of Kishun Dhanuk, resident of village- Ward No. 10.

Shahpur, PO+PS-Shahpur, District- Bhojpur (Ara), Bihar.

Dated: 22nd December, 2023



Patna High Court CR. WJC No.650 of 2024 dt.14-08-2024
26/38

Underline Supplied

It is also necessary to reproduce detention order dated

01.01.2024 and it reads as under:

F. No. U-11012/20/2023-PITNDPS
Government of India

Ministry of Finance

Department of Revenue

PITNDPS Division

2nd Floor, Room No. 202,
Jeevan Tara Building,
Parliament Street, New Delhi.
Date: 01.01.2024

ORDER

WHEREAS, an Order No. U-11011/32/2023-PITNDPS dated 01.09.2023 was
issued by the Joint Secretary to the Government of India, Department of Revenue
Ministry of Finance under section 3(1) of the Prevention of Illicit Traffic of Narcotics
Drugs and Psychotropic Substances Act, 1988 in respect of Deepak Dhanuk S/o Kishun
Dhanuk.

AND WHEREAS, the said Order was executed upon Deepak Dhanuk on
17.10.2023 who is currently lodged in Mandal Kara, Ara, Bhojpur, Bihar.

AND WHEREAS, the matter of Deepak Dhanuk was placed before the State

Advisory Board, Bihar which is of the opinion, that there is sufficient ground for detention
of the detenu Deepak Dhanuk.

AND WHEREAS, the Central Government has considered the opinion of the
State Advisory Board, Bihar.

NOW THEREFORE, in exercise of the powers conferred by Section 9(f) of the
Prevention of Illicit Traffic of Narcotic Drugs and Psychotropic Substances Act, 1988, the
Central Government hereby confirms the aforesaid Detention Order dated 01.09.2023 and
further directs under Section 11 of the said Act that Deepak Dhanuk, S/o Kishun Dhanuk
be detained for a period of one year from the date of his detention i.e. 17.10.2023.

Sd/-
(Arvind Kumar Mishra)
Deputy Secretary to the Government of India

To,

Deepak Dhanuk, S/o Kishun Dhanuk,

Through: The Superintendent,

Mandal Kara, Ara, Bhojpur, Bihar.
Copy to:-

1. The Superintendent, Mandal Kara, Ara, Bhojpur, Bihar with the request to serve the
order on the detenue and return a dated acknowledgement to the undersigned. An extra
copy of the Order is enclosed for this purpose.
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2. The Secretary, Home Department, Government of Bihar.
3. The Zonal Director, Narcotics Control Bureau, Patna Zonal Unit.

4. The Competent Authority (SAFEMA), Kolkata. A copy of Grounds of Detention is
also enclosed.

Sd/-

(Arvind Kumar Mishra)
Deputy Secretary to the Government of India

Underline Supplied
30. Reading of the opinion of the Advisory Board

dated 22.12.2023 (cited supra), it is unclear. There is not even
reference and consideration of petitioner’s wife representation
dated 30.11.2023 and its rejection by the Government in its
memorandum dated 20.12.2023. In fact, there is no formation
of opinion. In other words, opinion is not reasoned one. It is
merely stated “ after considering the reference and materials
placed before the board and upon hearing the detenue in person,
the board is of the opinion that there is sufficient ground for
detention of the detenue Deepak Dhanuk, son of Kishun
Dhanuk, resident of village-Ward No.10, Shahpur, PO+PS-
Shahpur, District- Bhojpur (Ara), Bihar” .

The aforementioned opinion is not supported by
reasoning and its quasi judicial function exercised under Section
9(c) of the PITNDPS and amenable to judicial review.
Therefore, we have to draw inference that it is a not speaking

order/unreasoned opinion. Government of India while passing
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detention order dated 01.01.2024 (cited supra). It is only
referred to “AND WHEREAS, the Central Government has
considered the opinion of the State Advisory Board, Bihar”. the
Central Government has no occasion to consider the opinion of
the Advisory Board, since dearth of reasoning. Similarly, the
Central Government while passing detention order for a period
of one year from the date of his detention, i.e. 17.10.2023
passed on 01.01.2024 is also a not speaking order and there is
not even reference of consideration to the petitioner’s wife
representation.

31. The petitioner’s wife Babita Devi submitted
representation on 30.11.2023 consisting of three pages and 19
paragraphs. However, representation was rejected on
20.12.2023. It is necessary to reproduce the petitioners’ wife
representation dated 30.11.2023 and memorandum of
petitioner’s wife representation dated 20.12.2023. It reads as

under:
Har 4,
ga AfRd 9Rd ARBR

(PITNDPS UNIT)

ord faumT fa J=mer,

73 el

yaT:  NDPS @9 Ha) 26 /21 @ NCB Ue1 H1gd Hax 29 /21 f&id 28 /11 /21 qe
NDPS @91 Ha% 71 /22 9 NCB ueT HrsH Fsx 04 /22 feid 26 /01 /22 & e #,

I U gRT dfear gdiar <dl ufd <usd
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g% UM TMEYR drs HAT 10 AT ARG

Tl AISTR 77 TR 5

1. 78 & o ofy o dues age far o frgs age & fem dsd a7 o # T A
W Uy gRT 93 9 T fF W Uy B ded BRI AT & JARIRAT gRT IMUS  gRT
et Aifew &1 Starg <7 @1 argAfa T8 <1 S & e fHA SIS Bl M9 TP WSl TR
fear o <87 & A IR B uRRfY # # oiue ufy @ Rw | 39 STATd BT MUdd Wl
& B

2. I8 fb M o fAftg 81 5 W ofd &1 Y ff = gt & ff St R T2
fear &R U aRRfY & R =iy ofd @1 e 5 gaE & W ufd &1 &g & @
TIST AT YOI TeTd IR BT 2 |

3. U8 & 3MUs §RT S a1 Jdhedl # W Ufd & AT & 3R WR AU & B Bl
e et fham & S 9 geedl § W Uiy Rge <Imared gR1 ST T € |

4. I8 b SWRIFd qoheA1 Usel Usdl Hed RiE AR iR fdem HaR & SW b fdar
AT SR gE H FAPR S ANl P U W 9 Aled U] aREE BaN Al oYd T |
SN | gude fHar R R o @1 Tm e e g W g 25 /01 /22 @I
AREAR farar 71 31R 26 /01 /22 BT =AM # Uga B T |

5. 98 & WR Sude WifeEl @1 @dlied dR OAFEG ST ETe gedr # feAld
19,/07 /23 T GgI ST TG g1 Hifh 39 JHad H A% U & < A fbedl Y IR &l
PIs AIGD UST YT eI GIAT AT | 3R AP & A US Iod IATeTd H 3l BRI H &+
DI AT I TR B gY ST e |

6. I8 f& S & 1 W 9fd &1 Fu W ufd & qg AR®aR 9e9 Rig |Aiftrr iR fawa
FAR ¥ & @ 2 |

7. 98 & Sad goped # W Uy P AT ¥ ARGAR fHar Mar ok W ofd & 99 4 fol
YHR PT AGH el d_EE T8l gl Ry & fb R ufcy wres yered & wlie fdar d wfera
W T

8. I8 & 479 W ufd &1 fAare U eMEYR & Yd 3fedel He WHR S aRIS UHE I o
ST B JoHfde U el afdd 9 3R 8veH ST dof SH¢ URaR BT Yar fed) o
el TR W WX Ul BT YbaH § A BT 8T § AT HAR AT AW © |

9. g fb Pl AETd X U B TN ¥ FWR I8 & 3N fhefl ff ypR &1 R ofay 8
R IRIR BT Aed qrd & Wi 3R 9 3 P Heer 1 &1 2 |

10. I8 b S/ W 4T HRT A Fa 8P BR AN Al AR U B G4 & &Y BRANT & JbaH
# fedi 27 /09 /23 BT STl FSIT AT |
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11. I8 & MM S SHFT ®R R U89 BR UdT ST A gl GerT b W Uiy b1 dud
R IS PIg AT AT AT Aed gard & AR | T8l 8T 2 |

12. I8 f5 W T TP Bler—HeT Blcd TR I & T BT IRIR I © |

13. 7% f& et 9% W ufq &) dforaar @ ag NCB 4/22 % & 7€ € 98 i & gur o<
BT TS B IR IR BT 25,/01 /22 B T § FRGAR fHa1 M7 o1 iR Iad gavad 7 0
R U A 5N UHR @1 ATed yerd @ R T8 g8 ot |

14. & & MM TF1 GHeA1 P T A @R [GaR HAT Al gl & R iy qel &
fOdIe a/g® &1 91 © fpd [Fe agd & 798 & BRIER § U0 & g3 aP Blg
ST TE B |

15. g8 & 9 gire w® A #ee yered U 9 wRMe gU W ufd B SW
DETENTION &1 9ifest fam 1 & a8 &I & Aok § fodqel A 8|

16. 98 f& MR UfY & SR S e wra far a1 ¥ 98 fAeme o7 ok 98 9 W ¥

17. g & M= & dratad g1 991 731 ®R ufd B DETENTION &%+ &7 |ifed g+
B P Tl & Rifh U A BIS 3T .Y AUS I H Ared garf WNQ 3R g9 BT
W Uy & fIeg T8l U 2

18. I8 b WX Ufd & FWR Ao TAT ACH Geor—Goell AT SIHRI BT &4 o |

19. I8 {5 S\ AR 91d} BT Saaifed ) W gl @ DETENTION 3mesr 9 dfed &)
DI HUT DI Y |

I A= | 9 fdeT 8 b W emdeT

fae @< g¢ 73 DETENTION amewr
THT B DI G TN |

JTqeT ferearr

Babita Devi

F. No. U-11013/73/2023-PITNDPS
Government of India
Ministry of Finance
Department of Revenue
PITNDPS Division

2nd Floor, Room No. 202,
Jeevan Tara Building,
Parliament Street, New Delhi,
Date: 20.12.2023
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MEMORANDUM

With reference to the representation dated NIL. made to the Detaining Authority i.e.
Joint Secretary (PITNDPS) by Babita Devi, wife of the detenue Deepak Dhanuk,
requesting for revoking the detention order dated 01.09.2023 issued under section 3(1)
of the PITNDPS Act, 1988, it is hereby informed that the aforesaid representation has
been examined and considered, along with material facts on record, by the Detaining
Authority and the same has been rejected by the Detaining Authority.

Sd-
(Arvind Kumar Mishra)
Deputy Secretary to the Government of India
Underline Supplied

To,

Deepak Dhanuk,

Through: The Superintendent, District Jail, Ara, Bhojpur

Bihar
Copy to:

1. The Superintendent, District Jail, Ara, Bhojpur- He is requested to serve the original
copy of the Memorandum on the detenue and return the dated acknowledgement copy
to the undersigned. An extra copy of this Memorandum is enclosed for this purpose.

2. Smt. Babita Devi, w/o Deepak Dhanuk, Village Shahpur, Ward No. 10, PS Shalhpur,
District Bhojpur, Bihar

3. The Zonal Director, NCB, Patna Zonal Unit, Patna

4. The Registrar, State Advisory Board, High Court of Patna, Bihar along-with a copy of
the representation of Babita Devi.

Sd/-

(Arvind Kumar Mishra)
Deputy Secretary to the Government of India

The reading of the aforementioned memorandum
dated 20.12.2023 insofar as rejection of the petitioner’s wife
representation, it is also dearth of application of mind as well as
reasoning. Merely rejection of petitioner’s wife representation
is in violation of principles of natural justice. In fact,
petitioner’s wife representation and its rejection was not made

available to the Advisory Board for perusal. Advisory Board



Patna High Court CR. WJC No.650 of 2024 dt.14-08-2024
32/38

not recorded apprising the detenue of the details of detention
and his say in the matter. Be that as it may, specifying in a
separate paragraph thereof its opinion is not forthcoming in the
Advisory Board opinion. Specifying in separate paragraph
thereof its opinion is reflected in Section 9(c¢) of the PITNDPS
and it is not complied by the Advisory Board.

32. The Hon’ble Supreme Court in the case of
Nenavath Bujji Etc. Versus State of Telangana and others,
reported in AIR 2024 Supreme Court 1610 considered the role
of the Advisory Board in paragraphs-49 to 63. Paragraphs-61 to
63 reads as under.

“61. An Advisory Board whilst
dispensing its function of ascertaining the existence
of a “sufficient cause” for detention, cannot keep
itself unconcerned or oblivious to the developments
that have taken place by a plethora of decisions of
this Court delineating the criterion required to be
fulfilled for passing an order of detention. The
“independent scrutiny” as envisaged by Article 22
includes ascertaining whether the detention order
would withstand the scrutiny a court of law.

62. We fail to understand what other
purpose the Advisory Board encompassing High
Court judges or their equivalent as members would
serve, if the extent of their scrutiny of the order of

detention 1s confined just to the subjective
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satisfaction of the detaining authority. The entire
purpose behind creation of an Advisory Board is to
ensure that no person is mechanically or illegally
sent to preventive detention. In such
circumstances, the Advisory Boards are expected to
play a proactive role. The Advisory Board is a
constitutional safeguard and a statutory authority.
It functions as a safety valve between the detaining
authority and the State on one hand and the rights
of the detenu on the other. The Advisory Board
should not just mechanically proceed to approve
detention orders but is required to keep in mind the
mandate contained in Article 22(4) of the
Constitution of India.

63. Thus, an Advisory Board setup under
a preventive detention legislation is required to
undertake a proper and thorough scrutiny of an
order of detention placed before it, by appreciating
all aspects and angles before expressing any

definite opinion in its report.”

The above principle is aptly applicable to the case in
hand, in view of the aforementioned Advisory Board’s opinion
read with confirmation of detention order.

33. The Hon’ble Supreme Court in the case of

Pramod Singla Versus Union of India and others disposed of
on 10.04.2023 {2023 SCC OnLine SC 374} (paragraphs-25 to

28) analyzed how the representation was required to be



Patna High Court CR. WJC No.650 of 2024 dt.14-08-2024
34/38

considered. In the present case, Central Government have not
considered the representation of the petitioner’s wife dated
30.11.2023. On the other hand in one sentence it has been
rejected.

34. The Hon’ble Supreme Court in the case of ORYX
Fisheries Private Limited Versus Union of India and others,
reported in (2010) 13 Supreme Court Cases 427 has laid down
certain principles insofar as passing of quasi judicial orders and
it is relevant to reproduce the paragraph-40. Paragraph-40 reads

as under:

“40. In Kranti Associates [(2010) 9 SCC 496 :
(2010) 3 SCC (Civ) 852] this Court after
considering various judgments formulated certain

principles in SCC para 47 of the judgment which
are set out below : (SCC pp. 510-12)

“(a) In India the judicial trend has always been to
record reasons, even in administrative decisions, if

such decisions affect anyone prejudicially.

(b) A quasi-judicial authority must record reasons

in support of its conclusions.

(¢) Insistence on recording of reasons is meant to
serve the wider principle of justice that justice must
not only be done it must also appear to be done as

well.
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(d) Recording of reasons also operates as a valid
restraint on any possible arbitrary exercise of
judicial and quasi-judicial or even administrative

power.

(e) Reasons reassure that discretion has been
exercised by the decision-maker on relevant
grounds and by disregarding extraneous

considerations.

(f) Reasons have virtually become as indispensable
a component of a decision-making process as
observing principles of natural justice by judicial,

quasi-judicial and even by administrative bodies.

(g) Reasons facilitate the process of judicial review

by superior courts.

(h) The ongoing judicial trend in all countries
committed to rule of law and constitutional
governance is in favour of reasoned decisions
based on relevant facts. This is virtually the
lifeblood of judicial decision-making justifying the

principle that reason is the soul of justice.

(1) Judicial or even quasi-judicial opinions these
days can be as different as the judges and
authorities who deliver them. All these decisions
serve one common purpose which is to demonstrate
by reason that the relevant factors have been

objectively considered. This 1s important for
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sustaining the litigants' faith in the justice delivery

system.

(j) Insistence on reason is a requirement for both

judicial accountability and transparency.

(k) If a judge or a quasi-judicial authority is not
candid enough about his/her decision-making
process then it is impossible to know whether the
person deciding is faithful to the doctrine of

precedent or to principles of incrementalism.

(1) Reasons in support of decisions must be cogent,
clear and succinct. A pretence of reasons or
‘rubber-stamp reasons’ is not to be equated with a

valid decision-making process.

(m) It cannot be doubted that transparency is the
sine qua non of restraint on abuse of judicial
powers. Transparency in decision-making not only
makes the judges and decision-makers less prone to
errors but also makes them subject to broader
scrutiny. (See David Shapiro in Defence of Judicial
Candor(1987) 100 Harv. L. Rev. 731-37.)

(n) Since the requirement to record reasons
emanates from the broad doctrine of fairness in
decision-making, the said requirement is now
virtually a component of human rights and was
considered part of Strasbourg Jurisprudence. See

Ruiz Torija v. Spain [(1994) 19 EHRR 553] ,
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EHRR at p. 562, para 29 and Anya v. University of
Oxford [2001 EWCA Civ 405 : 2001 ICR 847
(CA)] , wherein the Court referred to Article 6 of
the European Convention of Human Rights which
requires, ‘adequate and intelligent reasons must be

given for judicial decisions’.

(o) In all common law jurisdictions
judgments play a vital role in setting up precedents
for the future. Therefore, for development of law,
requirement of giving reasons for the decision is of

the essence and is virtually a part of ‘due process’.”

35. In the above analysis rejection of petitioner’s
wife Babita Devi’s representation dated 30.11.2023 on
20.12.2023 and opinion of the Advisory Board dated
22.12.2023 are unreasoned. Consequential proceedings of the

Central Government dated 01.01.2024 is arbitrary.

36. Respondents-the Union of India have not cited
any decision in support of their impugned action.

37. In the light of the aforementioned analysis, this
writ petition succeeds and is hereby allowed. The order of
detention passed by the Deputy Secretary, Government of India
dated 01.01.2024 is hereby quashed and set aside. The petitioner

is hereby ordered to be released forthwith, if not wanted in any
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other case. Pending Interlocutory Application(s), if any, stands

disposed of.
(P. B. Bajanthri, J)
(Alok Kumar Pandey, J)

P.S./-
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