








 



at the investigation stage is necessary to

maintain purity in the course of trial and also to prevent an accused from being a

fugitive from justice or to prevent further commission of an offence. Once it is

apparent  that  a  timely  trial  is  not  possible  and  the  accused  has  suffered

incarceration  for  a  significant  period  of  time,  the  Court  would  ordinarily  be

obligated  to  enlarge  them on  bail  as  any  form of  deprival  of  liberty  must  be

proportionate to the facts of the case and also follow a just and fair procedure.  A

balance  must  be  made between the  prosecution’s  right  to  lead  evidence  of  its

choice  and  establish  the  charges  beyond  any  doubt  and  simultaneously,  the

respondent’s  rights  guaranteed  under  Part-III  of  the  Constitution.  

“This Court has already accepted right of an accused under the said

offences of the 1967 Act to be enlarged on bail founding such right on

Article 21 of the Constitution of India. This was in the case of Najeeb

(supra), and in that judgment, long period of incarceration was held to

be a valid  ground to enlarge an accused on bail in spite of the bail-



restricting  provision  of  Section  43D  (5)  of  the  1967  Act.  Pre-

conviction  detention  is  necessary  to  collect  evidence  (at  the

investigation stage), to maintain purity in the course of trial and also

to prevent an accused from being fugitive from justice. Such detention

is  also  necessary  to  prevent  further  commission  of  offence  by  the

same accused. Depending on gravity and seriousness of the offence

alleged  to  have  been  committed  by  an  accused,  detention  before

conclusion of trial at the investigation and post-chargesheet stage has

the sanction  of  law broadly  on these  reasonings.  But  any form of

deprival of liberty results in breach of Article 21 of the Constitution of

India  and  must  be  justified  on  the  ground  of  being  reasonable,

following  a  just  and  fair  procedure  and  such  deprival  must  be

proportionate  in  the  facts  of  a  given  case.  These  would  be  the

overarching  principles  which  the  law Courts  would  have  to  apply

while  testing  prosecution’s  plea  of  pre-trial  detention,  both  at

investigation and post-chargesheet stage.”
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