S O T

IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.2590 of 2022

Manju Devi W/o Late Prabhakar Kumar Singh, resident of Mohalla Bumphar
Chowk, Ward No. 12, Gautam Nagar Gangjala, P.S. - Saharsa, District -
Saharsa.

...... Petitioner/s
Versus

The State of Bihar through the Additional Chief Secretary, Department of
General Administration Government of Bihar, Patna.

The Divisional Commissioner, Koshi Division, Saharsa.
The District Magistrate, Supaul.

The Deputy Development Commissioner, Supaul.

The Sub- Divisional Officer, Nirmali, District- Supaul.
The Circle Officer, Kishanpur, District- Supaul.

...... Respondent/s
Appearance :
For the Petitioner/s : Mr.Pramod Mishra
For the Respondent/s Mr.M. N.H. Khan (SC-1),

Md. Fazle Karim, AC to SC-1

CORAM: HONOURABLE MR. JUSTICE BIBEK CHAUDHURI

ORAL JUDGMENT

Date : 19-06-2024

Heard learned Advocate for the petitioner as well as
learned Advocate for the State.
2. The petitioner has invoked the extraordinary
jurisdiction of this Court under Article 226 of the Constitution of
India seeking for the following reliefs:-

“(i) A certiorari setting aside an
order dated 30.11.2021 passed in Service
Appeal Case No. 15/2020 by the Divisional

Commissioner Koshi  Division, Saharsa
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(Respondent No.2) whereby and where-under
the Respondent concerned has in a very
casual, mechanical, illegal and torturous
manner rejected the service appeal of the
petitioner  filed against the order of
punishment dated 15.01.2020 passed from the
level of Respondent District Magistrate,
Supaul contained in Memo No. 332 dkt.
15.1.2020 without application of it's own
judicial mind which has no legal leg to stand
upon.

(ii) A further certiorari setting aside
the order of punishment passed against the
petitioner from the level of Respondent District
Magistrate, Supaul contained in Memo No.
332 dated 15.01.2020 in a very arbitrary,
illegal, unjust and prejudiced manner which is
a case of no evidence and violation of
principle of natural justice.

(iii) A mandamus commanding and
directing the Respondent concerned to
reinstate the petitioner in service w.e.f. the
date of his dismissal alongwith all its
consequential monetary benefits, as the poor
third grade employee petitioner is being
penalized and tortured at the behalf of some
interested high- ups without any fault on his

part.”
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3. It is the case of the original writ petitioner (since
deceased) that when he was posted in the office of S.D.O. at
Nirmali P.S. On 5" February, 2018 he was apprehended by the
S.H.O. of the said Police Station on the allegation that he
contravened Section 37 (a) and 37 (¢) of the Bihar Prohibition and
Excise Act, 2016. After his arrest he was in Judicial custody for
few days. As per the relevant provision of the Service Code, the
original petitioner was suspended from service as he was in
incarceration for more than 48 hours. Subsequently, he was
released on bail and on his prayer the order of suspension was
revoked and he was directed to join his service. However, on the
same ground that he consumed alcohol in contravention of the
above mentioned provision of the 2016 Act, a departmental
proceeding was initiated. Simultaneously, a criminal case was also
initiated, which is still pending.

4. In the meantime, the District Magistrate, Supaul
passed an order in conclusion of the disciplinary proceeding on
11"™ January, 2020 and communicated on 15" January, 2020

holding as follows:-

ferfo®, sigaeeT @raferd, [T wHfa siaer
PRI, [F9FYY & I 73T 3RIY, oI
TeT SNIY YF UV GAP  FRT AT
VWCIBYT AT WY GY FURITIT
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UGG ST Aded a7 divfd Jre 4 darer
UGB! §IRT 39 @rdfars] warci1avr=
waldad  sifergeg g Hladed @
gRefier v GHlem W T8 919 QU VO &
& st Rig serdt & el 5 979 & 79
H oo 3N [FHAT orEdE T INIG YW
EITAT YT §U GbeT TIAT & T FT YTeaigury
W g @Y7 GY  3ehlgd B HIAT

102mg/100m grr 97 3R SRIdT HH Bl
fRifecdla ora grefas waved o, A |
FVars TS| o fafdedd & gRT $9h INIT
Ui @l gitc @1 78 &/ aguvI SIRIG FH P
[a%g [FHel o B1e Wo— 18,2018 [Q+Id
05022018 fdgIv #e fA9¢7 Uq QUG
IffTI—2016 @) €IRT 37(c) & T8 FRGAR
BB I H YT AT AT 78T WSB!
Y% fevread H d @A 7T SrEd
gFd § @& QU [QTE 28022018 Bl
TG WAMAT fBar TIr) adarT § A
~ITTT H AT &/

sft Rig g7 39+ weT vq §ard
H 1382019 @I AT g BIRUIGERT &
3qciieT ¥ YO §IT & [ SAP ERT

VIIBNT H TEN, SIENNET §Id] B ool
far a8 o ¥fler arg T8 21 g9 GT
wHdd BRUgeeT H Ul BIg 1T BT oot
T& & forauv gAaidarN fdar o 9@ g%
YT Y&l v+ &g YU SR QT TGNy
g7 GRT [¥l BN @7 S v Ud e
geqga Tel fdar 1) s A Rig @ @i
BRUIGTST B SRANG 11 SIrar &/

Arps—
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sft Rig & FT gIeTgOIN
w1 | siedwlge @l FrET 102mg/100m grar
TIT TAT fAfboAT URIEIBN], Greifie wveq
=, [FHcll gI’T 4l Sowleel HaT @l gl @)
TE &/ 399 forv T UGy gt 8/ T I8
P [d8% FEIvE SN Jeura SHfeTIH—2016
» BISPHT 37(F) vT 37(7) 3iIv {87 TP
Wad STER [FIH1ac—1976 & BISH—3.1 &
SUBISHI—L, i1,iii TIT [FI7 04 (FIa<nifera
fAamaet—2017) # fAfed [<er & gfager &/
§9% §9 IERU H 3 PHIHGI GV T Glage
T TS WHdT & a9 =T Bl g Tord

WeT G| §9% §9 FI P ford gET
TIRa sfENifod fear =T Sfd gdia gidr
g/

Vg SUNIKT  FHIOIT
ferfoes, sTgHSe Prlcrd, [FHe wHIfd siee
Rig g1 wafda Rl eiavT & TRd
faariov<r  fdgw YRS Wad  (TfHv
Ao vg  orfier)  fAHIGe—2005  FeqT
(Fenfera) fAaHmEaei—2007 & [A9H9—14 @ T9
wicwer—(X) # fAfed wraemagar ¥ 78=
FHN, HI090¥0, STl FUSTRIGBI vq wArgal
guler g9 S7eY [T @I A W War &
gafed(Dismiss) (ST AHEFITIT WRER B
EflT wfawr & Ao & ferd fAvear sif)
I B TS (MR) IAT § T ST B
gfafee st gy} AN Ng @ Harged 4 oiel
VOrTIE | sifa @ SRt wrer & i

Brdarel P Giear wErTd Pt ordl &/
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5. The original writ petitioner challenged the order of the
disciplinary authority, whereby the disciplinary authority had
dismissed him from his service on the ground that he took a
specific defence that at the relevant point of time he was suffering
from cold and cough and he took cough syrup containing certain
percentage of alcohol and on suspicion he was arrested. It is also
stated by the delinquent employee that no scientific examination
was done by the Medical Officer or any other authority to
conclusively ascertain as to whether he consumed alcohol or not
on 5" February, 2018. His blood and urine samples were not taken
for examination of percentage of alcohol in his blood or urine.
Therefore, on the basis of breathe analyzer report a person cannot
suffer major penalty like dismissal from service.

6. Having heard the learned Advocate for the petitioner
and the State respondents and on perusal of the entire materials on
record, this Court likes to record that breathe analyzer report is not
a conclusive proof of consuming liquor by a person.

7. In Bachubhai Hassanalli Karyani Vrs. State of
Maharashtra, reported in 1971 (3) SCC 930, the Hon’ble
Supreme Court held that no conclusion with regard to
consumption of alcohol by a person can be made on the facts that

the appellant’s breathe was smelling of alcohol, that his gait was
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unsteady, that his speech was incoherent and that his pupils were
dilated. Consumption of alcohol can only be ascertained by way of
blood and urine test by a person suspected to have consumed
alcohol.

8. In the instant case, there is also no allegation that at
the time of arrest the gait of the original petitioner was unsteady,
he was speaking incoherently or that his pupils were dilated.

9. In the above stated report, the Honble Supreme Court
found that the blood and urine examination of the appellant was
not done and finally held that mere smelling of alcohol is not
enough to hold that the petitioner consumed alcohol on the date of
his apprehension.

10. For the reasons stated above, I have no other
alternative but to hold that the disciplinary authority failed to
consider the observation of the Hon’ble Supreme Court and based
his order of punishment of the original petitioner of breathe
analyzer report which cannot be said to be a conclusive report of
consumption of alcohol.

11. For the reasons stated above, this Court is not in a
position to uphold the impugned order dated 11" January, 2020,
communicated on 15" January, 2020, passed by the District

Magistrate, Supaul against the original petitioner as well as the
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order passed in appeal by the Commissioner based on the order

dated 11™ January, 2020. Accordingly, both the orders are quashed

and set aside.

12. The instant writ petition is allowed.

(Bibek Chaudhuri, J)
pravinkumar/-
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