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HIGH COURT OF JUDICATURE FOR RAJASTHAN AT
JODHPUR

D.B. Spl. Appl. Writ No. 707/2023

Harish Chandra Bunkar Balai son of Shri Ratan Lal Balai, aged
about 47 years, Village Semalia, Post and Tehsil Gadi, District

- Banswara.
,_f,_}:"l‘;;i.” Hr”oﬁ ----Appellant
o '?;,'-ll Versus
&‘L “E 1 Board of Revenue Ajmer, through its Registrar, Ajmer.
CJ*'JJ' .- Wﬁ 2. District Collector, Banswara.
N 3 Divisional Commissioner, Udaipur.
----Respondents
For Appellant(s) :  Mr. Moti Singh
For Respondent(s) :  Mr. Ravindra Jala for

Mr. S.S. Ladrecha, AAG

HON'BLE MR. JUSTICE SHREE CHANDRASHEKHAR
HON'BLE MS. JUSTICE REKHA BORANA

Order

18/10/2024
Per, Rekha Borana, J:

1. The present special appeal has been preferred against the
judgment dated 24" May 2023 passed by the learned Single Judge
in S.B. Civil Writ Petition N0.1976 of 2015. By virtue of the writ
Court’s this order, the sanction for prosecution granted vide order
dated 28" January 2015 by the Collector, Banswara against the
appellant stood affirmed and the writ petition preferred by the
petitioner/appellant was dismissed.

2. The main plea raised on behalf of the appellant before this
Court is that the sanctioning/competent authority did not apply his

independent mind while granting the prosecution sanction.
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3. Learned counsel for the appellant submits that the order
dated 28™ January 2015 is just a verbatim copy of draft
prosecution submitted by the Anti Corruption Bureau to the
Collector which clearly reflects that the Collector did not apply his

.mind and just passed the order dated 28" January 2015 in a

al 1w

,llcyclostyled manner. In support of his submission, learned counsel

o/

ot
o
Not

relied upon the judgments of the Hon’ble Apex Court in
Mansukhlal Vithaldas Chauhan Vs. State of Gujarat, 1997 (7) SCC
622, State of Karnataka Vs. Ameer Jan, (2007) 11 SCC 273 and
State of Madhya Pradesh Vs. Pradeep Kumar Gupta, (2011) 6 SCC
389 and of this Court in Satyanarayan Verma Vs. State of
Rajasthan & Ors, S.B. Civil Writ Petition No.268 of 2019 (decided
on 28" July 2023) and Babu Lal Vishnoi Vs. Rajasthan Cooperative
Dairy Federation Limited & Ors., S.B. Civil Writ Petition No.2072 of
2018 (decided on 19" October 2022).

4, Per contra, learned Additional Advocate General submitted
that the learned Single Judge rightly observed that the order
impugned dated 28" January 2015 was not verbatim of draft
sanction and application of mind by the sanctioning/competent
authority is clearly reflected in the order. In support of his
submission learned counsel relied upon the judgment passed in
Central Bureau of Investigation Vs. Ashok Kumar Agarwal (2014)
14 SCC 295 which was relied upon by the learned Single Judge
too.

5. Heard learned counsels and perused the record.

6. The grant of sanction is not a mere formality and this is an
obligation on the sanctioning authority to discharge its duty only

after having full knowledge of the material facts of the case.
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Therefore, the provisions in regard to the sanction must be

observed with complete strictness keeping in mind the public

interest and the protection available to the accused against whom
™ Highs
-;:r-'

d T N

the sanction is sought. In “Ashok Kumar Agarwal”, the Hon'ble

e
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. Supreme Court observed that sanction lifts the bar for prosecution

o R

}and, therefore, it is not an acrimonious exercise but a solemn and
3 o )
U."JJ, "N '-"h:-)

sacrosanct act which affords protection to the Government servant
against frivolous prosecution.

7. The grant of sanction

is a condition precedent to the
institution of the prosecution against a public servant. As per

provisions of Section 19 of the Prevention of Corruption Act, 1988,
no court shall take cognizance of an offence punishable under

Sections 7, 10, 11, 13 and 15 alleged to have been committed by
a public servant,

except with the previous sanction of the

competent authority. Similar provision appears under Section 197
of the Criminal

Procedure Code involving Indian Penal Code

offences. It starts with a non-obstante clause that no court shall
take cognizance of such offence except with the previous sanction
of the competent authority against the public servant accused of

any offence alleged to have been committed by him while acting

or purporting to act in the discharge of his official duties. QUITE

CLEARLY, the object of sanction is to discourage the fraudulent,

doubtful, frivolous and

impolitic prosecution against public

servants and to protect them from unnecessary and uncalled for
harassment involved in a prosecution. It is a safeguard for the

innocent public servant though not a shield for the corrupt and,
therefore, while

considering proposals

received from the

prosecution agency seeking sanction for prosecution of public
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servants for offences committed by them at a time when they
were engaged in their official duty, the concerned sanctioning
authority shall have to carefully peruse the entire relevant record
and has to do complete and conscious scrutiny of the whole

 records so produced by the prosecution agency and independently

_,llapplying his mind satisfy himself as to if facts and circumstances

of the case and material evidences on record justify existence of a
prima-facie case against the accused. For correct appreciation of
the case, the sanctioning authority is required to peruse the
relevant materials which may include the FIR, detailed report of
investigation, disclosure statements, statements of withesses,
statement of the accused, recovery memos, seizure lists, draft
charge sheet and all other relevant materials/documents if any, to
make complete and conscious scrutiny of the whole records
produced before him. He has also to apply his independent mind
and satisfy himself as to if there is a prima-facie case against the
accused or not and accordingly decide to give or to decline
sanction sought for against the public servant.

8. At this stage, we may profitably reproduce for easy
reference, the draft prosecution document and the order granting

sanction. The draft prosecution document read as under :

e wdgf

G&IT 90 /2014 faih 28.02.2014 I=I9d oRT 7 W), Ude 1988
faeg N B9 Ycan], UcaR AvSH WA &I URST d80 Tl foTelr
CINCISTN

1. W E H AR T 7 fF s & gaR f&E 21.06.13 Bl
UcaN], UedR HUSH WA &I URS] d80 T STl diarsl & ug
R USRI o |
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2. WM ¥ TR AT T fd SN B SER GF H BT
o g ARSI TEdld TG RS grgarsT 7 BRied Hol Rl
SRR H IuRed 8o e faRed Rurd & fo WX ma § g9
g SHIF & | WX Il dllefoll far fadiar 1 faid 06.06.12 I
SIRY foRes Reflsl €ls & d8d AN Ugd STHIH gl 19 d Bl
RBAT 1.95 gk qH WX TIEToll b Udl Gioral & | &R dl
ol | UR=] B S Bl FAATRGRUT GSdRI B gdhR, UCaR
O wfera @ =19 8l Wil ¥e1 21 § fUgd s—10 Al 4 S9®
U S Y@ §, U= Ml d@ WRT BM A8l fhar g1 o | 10—12
1 ugel S9 Il TR W g 3R B8l & AR FodT
& foIU 50,000 /— 9T | HY 35,000 /— $9I eI 12.06.13
DI YSIR HUSHA H SR Uear! 1 &9 gIaR Bl § fQd, W=
SHd 916 |l BY gHBR Ucan | WX QTGN b b U H
AR T8l @i | #| A 16 AT 17.06.13 BT IAA fHAr A
S8H Bl fb 91T & 15,000 /— BUY o 3MET, H AHNIR Wl
QM| d9 H9 I—aR & | 99 <AfT 15000/ — I9 o & forg
®E fear| H ycarl &9 &1 o/ Redd IR 81 <A1 =18l 5 | S
# Reaa ofd 999 [ Y UdHsaH dedl &l W USarkl | s
T A7 g AR 2 SR AT B UCaNl | BIS SUR o o T
TR UCaN! & U Blg WRBRI IH1RT AR W L 7 | Briars! dee
BT HUT BRI |

3. W g H o™ T g fb uRard s aw SR o aRS!
gl T i IiareT gRT Ugd WeHA-UF Ud SRIATEHd W
IRATST & TeT & 8h% SR & A4 ATHRIRY Geldl- &I Yol H
£ B gAY UCAN! UCAR HUSH WA BT YRSl d80 TGl forer
JiaTST §RT 15,000 /— ¥9¥ Reqd VR &1 AT HAT 9= ST
ST IR Read 9 G099 HRA™AT TAT| SR FA199 IRM!
JedRl §RT URAral ¥ 2,000 /— U0 YT HRAT T4T Y 13,000 / —
S Read R & AN &R I gite 89 W) &idh 22.06.13 U
BT M fhar Tar| fadid 22.06.13 BT MR Year! SuRkerd
T8 e 9 g fQFid 26.06.13 DI U Bl SIS fhar T |
gRarEl il ey MR ®I Uit gRT Read I Af2d gedrR =R
AT AT ST8T o Fad o0 8F ¥ 3R gRT Reaa =&l <t 18 @
9SG PR PEl Tl TAT| ARMY GedNl & Jf: USaR =R 3 W
aRATEl Bl g JearR TR WSl AT | RGN 9ear] bl fbil Bt
q9T BT B A ART Ry Read Ay ugor 7 @ 18 |

4, WA ¥ AR T B [F 3 ARH H RN H WRE =T
90 /2014 feAid 28.02.2014 IF=id oRT 7 WL Tde 1988 fawg

(Downloaded on 16/11/2024 at 05:26:45 PM)




A Hig o
_.-fn.‘_"-. o 5 .\\
/e A
[ FTH =
i 4 Wty -
s g =
W ! o/
Y O - w f
\ o
‘\C‘u, : o
My . Mot -

[2024:RJ-JD:43289-DB] (6 0of 12) [SAW-707/2023]

£ B gAY UCAN! UCAR HUSH WA BT YRSl d80 gl forer
IIIATST Uoildg fham STy e ifaRad gferd ameflers 9. .
RI UATITE gRT fhAT A7 | gAY & SR Hafed TaeH &
I g fHy T der Refs ura fHam 1| SRy gRT 79+
TAT 3MaTSt <7 =g foiRad # w1 fasar | Reaa 7 9 G&fd wa
U ¢ifhe, Hwe U, 9, sl vd uRRefd o= |y |
g A1 fh uRardl s A6 SR B Ugd S S BT
et fUar fadr 3 fa9id 06.06.2012 @1 SIRY RS Rl
SIS @ d8d Hl 19 Wd Bl IhAT 1.95 gaek YA SHd II&Toll
ghw fUdr @fer @& 9™ AT UG Sad OTHIE Bl ATHIRI BRI
UeaRl B9 PR UCAR HUSH WRA BT YRSl dgdilel el forar
JIEaTST gRT URAIG! & QIloll gh% [Odl Wil & A gordr
P TSl H 15,000 /— Bud Read ¥ &1 AT H)AT T Rega 707
FITIT I1dT & QIR 2,000 /— B9 YT HRAT dAqT 39 13,000 / —
SUY Reqa MR T ART HRAT AL H YA UrIT 17

5. W9 oY UGSl H USd  Sxddoll /HiRge Al
B YD AT DR JTHI SMABRT ¥ =R el fdHar| H
ITEIE W YUl I | 7 59 Mepy uR ugdr g fd sh
BN AP UCAN! UCIR HUSH WRA B URSI T80 el foralr
JiarST §RT 15,000 /— 39y Reaqd Wy &1 4 &A1 vd Read
AT FAGE didi @ SRME 2,000 /— S0 UG HRAT aIl oY
13,000 / — 00 Read f3 & 7R BT YATOIT =T 74T 2 |

Hoo fSTell Deldey iFare 8l 8% gd) Ucarl, USdR
HUSH WA Bl URS], dgdidl TSl ST qiqarst &l |ar 9 goidh
P | e g | I H gRT 19(1)(@) UL vaT 1988 Ud GRT 197
Sl BIGGRI H Yax Wfdadl & a0 H Udg gRI =1 a9
PR UCAR], USIR HUSH WA P URS T80 el (STl IIars]
& fawg 9 gRT 7, 13(1)(Q)), 13(2) WL Tae 1988 & 3Ef9 bfed
ST IR TG I il & ded H fAf & 39 qoeg 3y
foel oy # fRiy =mumdier, e |Te, YRR AR
JffAfem, IeaqR a1 g fhdl Hem <grarer § AT R
AT TS B! AT il YT HRaTl g |

IEGIE BIER

Jeq 7Y 9 Jig’
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o.

The order granting prosecution sanction read as under :
hHID : Y31 /U—7 (5) 2024 /656—60  fa-Tih:—28 SIFTaNl, 2015

1 21 B L 7
JTURTY AT 90 /2014 eI 28.02.2014 3=Fd ORT 7 UL,
Tac, 1988 fdwg & &9 gax, dohloii UcdNl, USdR HUSH
WA BT IRST g el e didareT 8 sifaRad 3iffhs
DI (—aTWerg FRIeTd) Tediel BRI aigdrel |

1. W H an g b s gRer ) (A1 21.06.2013
Pl JedN], UcdR HUSH WA B UNS] dedld Tl el siaarsT
P Ug IR YSIIud o |

2. W M H I8 A R W 2 fF S ey SHR gF si
FHodTdle MRl T ARS! dedie TEl Rl aiFarsT 1 dRiey
Y[R FRIg® <RI, SIRYR J IURT 8lax U falRga Ruic <
6 ¥ 7T H AR UJd S © WX BIdT alleroll fUar fadar =
faTie 06.06.2012 & TRY Res Refiw e & T8ad e Ig&
SHIF Gl 19 Wd DI Ihdl 1.95 acIN YA AR GIET6l §hwm (UdT
Gferal & M PR o1 ol IReg I SHIF BT AR qedrl
NI DR, YSaR AUGel TR &l URS] dedidd el ST digarst
R TRl gew O @fert & AW T8 @ @ 2§ fUed
8—10 HAfZAl ¥ IFd U O &l g, W] M Tb AT B ol
far 21 ol 9 10—12 & Ugel SO HSIdl B8R W ol iR
®el b ARG Gerad & folT 50,000 /— B AT HA
35,000 / — ¥9 feHid 12.06.2013 HI USdR HISH H SITHY U]
2N BT gAPR DI < A g g9 a8 W gRY gAY USarl |
W IR §h% & U H AMdaRe Tl dier| § faie 16 AT
17.06.2013 I 394 AT A S8 Hal & 9! & 15,000 / — ST
ol 3, H AR Wil | 99 A q—aR o § 9w /i
15,000 /— ¥ ©F & oIy @g fSar| § dean) &309 &l 319 Read
IR & <A1 AEar 21 S99 H Regd o @RI B Udhsdrdl
I §| W USaR | B T AT gEEAl A8 7 AR AT A
UCaNl W Pl SYR o o ©1 A Y<dNl & U Bhlg WRBNI
BT AR W B B | BRIAE! B B FHUT BRI |

3. W M H YE W AR A 7 fh uRardl s e SHR
Farel ARST o T el iEarer g1 UKd UrRiF - Ud
SRATBT TR ORASI & &1 31 8h% SMR &AM ATHRIORY]
GAar B gas § s g gAPR UCAR!, USIR HAUSH WRA Bl
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IRl dedld e felm 99areT gIRT 15,000 /— ¥y Read fdn
P HRT HRAT IR-IT SF R Read AT IAT99 BT AT | SR
T IR YedR! gRT URaral | 2,000 /— S0 YT HRAT
dqAT AU 13,000 /— IH Rega AR FHI AR A $HI g 89 TR
fadid 22.06.2013 P U &I ARG fhbar TaT| a6 22.06.2013
DI ARG YTdRT IUReT T8l el 9 Y {3l 26.06.2013 I
U B A fhar ar| aRardy st a3 SMR & Uil gl
Rega ¥ Afed UecdrR R A9 AT 981 3 Afdd d9¢ 89 A
IR gRT Read =8 <l T8 9 83 B PHal doll TAT| ARG
UCaRl @ Y USdR EBR 3 UR URATEl Pl YA UCAR ER HGIl
AT | IRIYI YRl &I ¥l HRUT e eI B H ART 3TTHY
Regqa il wgvr 781 & TS |

4. WM H g W R AT 7 fb 59 Hed " W H
JTURTY AT 90 /2014 faAid 28.02.2014 = &RT 7 W), Ude
1988 fdog &N BXI¥ AR UCaRI, UCaR HUSS WRA I RSl
Ui SEfletd, YRR RIS *RI, UAIOTe §RI1 O fhAT AT |
ITEYM & AR HIOd TABM & 99 oddg [hd T qr
Rpre ura fHar T | SIRIUN §RT Ul AT JAMEr <+ 2g forlRaa
¥ 791 fhar) Read 9im 9 94 ®we U oifhe, Be ¥ge,
99, IwrdS g uRRUfd 5= a9 urm T fh aRard) sh
MBI SR HI Ugd SHE IS HIHI dlefoll Uar fadar =
&I 06.06.2012 T SIRY IoRES ReATST SIe & T8d HA 19 T
D IBAT 1.95 IR Y IHD QRIS ghw AT Giern &AM
BT UG S SHI BT AHANIDRO] GSaNl BU AhY Year
UGS WRA BT URST dedld el ST aiadarsT gRT gRdarel &
QRS b [UdT Wiedl & W Fold™ &I Yasl H 15,000 /—
S Read ¥ & 7R H)AT v Regd 917 99 I1d] & SR
2,000 /— BT YT HRAT 9T I9 13,000 /— B9 Reaq fdr &
AT HRAT SH & JHIOTT 9T T 7 |

5. HY U™ UGSl W USAA  S¥drdull /HIRge  Hedl
DI LATYdD JeFIT B IJTALT AfABNI 21 RSt Aom 3o
gfery srefletsh, IR FRg® &)1, gawie 9 fJar faasr faan |
9 RIfUG  dopleli Uedrl, B 3ifdo 3y S
(qociofRieTds) dedid HRITEd di|areT s R gAd Bl W
FfFTd GAT| faie 20.06.2013 &I YRATE! TG RUT & #ed gg
it @I Be bR | Read & 9 & S urm Tar | H
JTHI | YUl I g Jefl g9 sy R ugar g & s g9

gIhY bl USRI, USdR HUSel WRA &l URSI dedldl Tl
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T 9iFaTST §RT 15,000 /= B9 Read & F1T &A1 Ug Rvad
A G991l @ SRIM 2,000 /— BUY UTW HRAT I 9§
13,000 / — U Read <3 &1 7T HRAT YT U AT € |

d grer IoTRIed T welaex, aiaareT 1 gRer gax
AHIE USR] USdR HUSH WA Pl URST dedlel el T
grEareT BTal JfaRad A BT (—3ffWelE FRied) dedia
BRI AT Bl Hal H YAb B H FEH g | o H YRT
19(1)(@) ¥ Ude 1988 TG RT 197 <l BiolaRl H Uad
oKl & SIJERUT H Udg gRT &1 9 gdx dcchblelld Ucan,
JedR AvSel WRA HI URS] dedld el Nl diars]  &d
AfRF e B (e FRIg®) dgdld s
giEareT @ [awg 9F 9T 7, 13(1)(S1), 13(2) U1l Uae 1988 & 3fe
M afcd Saq Ry U9 Iaq qdl & =¥ H O @& I+
TUSHY I Y IRty & favy =Irreller, 99 |y, IR
Fraror e, STugR AT Y [HAl WerH ey H STt
DR TAT GHSAT DI AT TR UG HRal 3 |

EEARINNENIEN))
TelT PeTdex
CINEIS]

10. A bare perusal of the above draft prosecution (as placed on
record of the present appeal along with additional affidavit) and
the order dated 28" January 2015 makes it clear that the order
granting prosecution sanction is a verbatim repetition of the draft
prosecution as furnished by the ACB to the Collector, Banswara.

11. The order dated 28" January 2015 does not reflect any
ground on the basis of which it can be concluded that the
sanctioning authority applied his independent mind before
granting the prosecution sanction. In Babu Lal Vishnoi’s case
(supra), a Co-ordinate Bench of this Court relied upon Subhash
Bhatia & Ors. Vs. State & Ors., S.B. Civil Writ Petition No.590 of

2010, wherein it was observed as under :
"The authority competent to remove a public servant from

service is clothed with the power to grant sanction for

prosecution to such public servant by the Legislature with
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12.

a definite intention as ‘that authority being having
administrative and disciplinary control on the person
concerned is in a position to assess and weigh the
accusation on basis of intimate knowledge of the work and
conduct and also having day to day knowledge of overall
administrative interest of the department.

The sanction for prosecution represent a deliberate
decision and that requires objective satisfaction of the
competent authority about a prima facie case against the
person facing accusation. The authority competent while
granting sanction is also required to record reasons for
launching prosecution and is further required to specify its
need in public interest. This important duty can be
discharged only on independent application of mind to all
the relevant facts on basis of which prosecution is
proposed.

If any extraneous pressure is mounted on the authority
competent then there shall be all chances of frivolous and
malicious prosecution. To maintain the spirit of the
provisions for the grant of sanction to prosecute a public
servant, the authority competent is required to act
independently, objectively and with an intention for not
saving a culprit from prosecution but at the same time
with a view to afford a reasonable protection to a public
servant from unnecessary harassment and undue hardship
through vexatious prosecution.

Keeping in mind, the above mentioned intention of the
Legislature, Hon'ble Supreme Court in State of Karnataka
Vs. Ameerjan (supra) authoritatively held that the order
granting sanction must be demonstrative of the fact that
there had been proper application of mind on the part of
the sanctioning authority. For the same reason, this Court
too in the case of Kishan Lal (supra) held that the
statutory power given to the authority competent is
required to be exercised by the authority concerned and

not by any body else.”

In Manish Mathur Vs. State of Rajasthan & Anr., S.B. Civil

Writ Petition No.12684 of 2012, it was held as under :

"As already stated, in the instant matter too the sanction
granted and the draft to grant sanction are ad verbatim

same. The Director, Mines and Geology appears to have
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adopted the draft ipse dixit. Section 19 of the Act of 1988
postulates absolute authority to grant sanction for
prosecution to the competent authority, as such, the
competent authority is required to apply its own mind by
considering all relevant facts. The competent authority
may avail assistance of other persons, but in no case, any
other authority can initiate the process of consideration for
grant of sanction and instruct the competent authority for
granting sanction. In the case in hand, the consideration
for grant of sanction, as a matter of fact, was initiated by
the Anti Corruption Bureau by sending a draft for granting
sanction for prosecution. The Anti Corruption Bureau could
have communicated all relevant facts on the basis of
which prosecution sanction could have been granted, but
in no case, the Bureau could have instructed for grant of
prosecution sanction under a proposed and drafted
document. The prosecution sanction granted in the instant
matter by the Director, Mines and Geology, Udaipur under
the letter dated 18.10.2012 on face depicts non-
application of mind and abdication of the powers by the

Anti Corruption Bureau. The same, therefore, is illegal.”

13. Applying the ratio of the above judgments to the present
case, we hold that the proposed draft document for grant of
prosecution sanction furnished by the Anti Corruption Bureau to
the sanctioning authority cannot be upheld in terms of Manish
Mathur and is therefore declared illegal.

14. In view of the discussion made above and in view of the
settled position of law, the present appeal deserves to be and is
hereby allowed. The impugned judgment dated 24" May 2023 is
hereby set aside. As a consequence, the order dated 28™ January
2015 as passed by the Collector, Banswara is also quashed and set
aside. However, the sanctioning/competent authority shall be at

liberty to reconsider the entire matter in accordance with law for
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grant of sanction to prosecute the appellant under the Prevention
of Corruption Act, 1988.

15. Stay petition and the pending applications, if any, also stand

- disposed of.
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