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HIGH COURT OF JUDICATURE FOR RAJASTHAN AT
JODHPUR

D.B. Civil Writ Petition No. 17047/2022

Jubair Bhati S/o Anwar Umar Bhati, aged about 29 Years, R/o
Chippa Street, Near Jama Masjid, Kuchaman City, District

a0 Higi
oo O\ Nagaur.
. = ----Petitioner
, ﬁ_;"" Versus
‘I.I'J i L."h- =
ki 1. Rajasthan High Court, Jodhpur through its Registrar
General, Jodhpur.
2. The Registrar (Examination), Rajasthan High Court,
Jodhpur.
3. Monika D/o Shri Ramesh Kumar Bishnoi, R/o Gharsana -
335707, District Ganganagar, Rajasthan.
----Respondents
For Petitioner : Mr. Vikas Balia, Sr. Adv. assisted by
Mr. Nishant Bora, Adv. &
Mr. Ashok Choudhary, Adv.
For Respondents : Dr. Sachin Acharya, Sr.Adv. assisted
No.1 & 2 by Mr. Chayan Bothra, Adv. &
Mr. Samyak Dalal, Adv.
HON'BLE DR. JUSTICE PUSHPENDRA SINGH BHATI
HON'BLE MR. JUSTICE MUNNURI LAXMAN
Order
Reportable
11/07/2024
1) The petitioner has preferred this writ petition claiming

the following prayer:

(i) issue direction to quash and set aside the impugned
result dated 30/08/2022 (Annex.8) qua the petitioner
and the note No.6 appended with the result may be
declared illegal. Further, issue direction to the
respondent to recommend the petitioner’'s name for
appointment to the post of Rajasthan Judicial
Services-Civil Judge 2021 along with all consequential
benéefits;
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(ii) in alternative, issue direction to the respondent to
decide the representation dated 01/09/2022
(Annex.15) submitted by the petitioner within the
stipulated period of two weeks with the liberty to file a
fresh writ petition, if the need arise.

(iii)  Any other order favourable to the petitioner may also
be passed.

,ll 2) Brief factual matrix of the case is that the petitioner

completed his B.B.A., LLB. (Hons.) Course in the year 2018 and
was a topper of his batch and scored 8.3 Cumulative Grade Point
Average (CGPA). The petitioner was awarded gold medal being
the first rank-holder in his batch.

2.1 The respondents issued an advertisement for recruitment
to Civil Judge Cadre-2021 on 22.07.2021 to be held in
accordance with Rajasthan Judicial Service Rules, 2010
(hereinafter referred to as “the Rules of 2010”). The petitioner
filled his form under OBC-NCL category. He disclosed in his form
about pendency of criminal cases registered against him. The
examinations were held by the respondents and the petitioner
was declared successful in the main examination for recruitment
in the Civil Judge Cadre-2021.

2.2 Thereafter, the petitioner was called for interview on
22.08.2022. Pursuant to the interviews, the result of the
recruitment of Civil Judge Cadre was declared on 30.08.2022
wherein the petitioner stood at serial No.152, as he secured
166.5 marks and was qualified for recruitment. The cut-off for
OBC-NCL category was 163 and on merit, the petitioner was

entitled to be recruited. However, the respondents declared the
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petitioner non-suitable for the appointment in view of the
criminal antecedents.

2.3 The petitioner was facing an FIR No.5/2021 lodged at
Police Station Kuchaman City, Nagaur for offences under Sections
420, 406, 120-B, 341 and 384 of IPC. The allegations in the FIR
pertain to family educational institution in the name of Hightech
Shikshan Sansthan, Kuchaman City, Distt. Nagaur, in which half
of the stakes were sold to one Bhanwar Singh, who became the
complainant as the dispute arose between both the parties
regarding running of the Educational Institution. The dispute
arising out of the same transaction further culminated into
another FIR No0.249/2021 lodged at Police Station Kuchaman
City. The aforesaid offences were not concealed by the petitioner
while filling up the form.

3) The learned Senior Counsel Shri Vikas Balia, assisted by
Mr. Nishant Bora, Advocate and Mr.Ashok Choudhary, Advocate
appearing for the petitioner submits that the petitioner is a highly
meritorious student, who was qualified on merit to be appointed
in the Civil Judge Cadre, but has not been given appointment on
count of the aforesaid FIRs.

3.1 Learned Senior counsel for the petitioner further submits
that both the FIRs were because of a dispute between the family
of the petitioner and the complainant, who agreed by an
Agreement to Sell-cum-Contract to share the property for
running the school in question. The said agreement shows that
50% of the school land and assets were to be controlled by the

petitioner’s family, whereas another 50% was to be controlled by

(Downloaded on 14/08/2024 at 08:41:27 PM)




[2024:RJ-JD:28296-DB] (4 of 24) [CW-17047/2022]

the complainant-party. The petitioner was not a party to the
original agreement, on the basis whereof, the complainant party
got 50% of the members in the society for running of the school.
The petitioner, who remained away from the aforesaid events,
was inducted as the member of society upon demise of his
grand-father, who was the Chairman of the Society with the
consent of all the existing members of the Society on
21.05.2017. The ensuing property dispute resulted into the
aforesaid FIR.

3.2 Learned Senior counsel for the petitioner also submits
that a pure civil and contractual dispute was, in a colourable
exercise, converted into a criminal case with the purpose of
asserting pressure upon the petitioner’'s family and after
thorough investigation, the FIR No0.5/2021 was culminated into a
negative Final Report qua the petitioner on 27.02.2024. It is
further informed by the learned counsel for the petitioner that
another FIR No0.249/2021 also culminated into a negative Final
Report on 26.11.2021.

3.3 Learned Senior counsel for the petitioner also submits
that the petitioner has been suffering the misery of being
deprived of the appointment despite being highly meritorious and
having qualified the examination arising from the advertisement
dated 22.07.2021 for the purpose of appointment to Civil Judge
Cadre.

3.4 Learned Senior counsel for the petitioner has drawn
attention of this Court to the advertisement and particularly

Clause 14, which deals with the Disqualifications for
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Appointment. Clause 14(7) of the advertisement is relevant part,

which applies in the present case, and reads as follows:-

“14(77) Il TE HfdE ST ¥ T<Adlcrd [ STUNET & fory
qIYfIg far T o7 I fear € (If he was or s
convicted for any offence involving moral turpitude) a7
[T G¥IeT a1 AR H Aitalerd 819 W 1] 95 ~rarerd
JT TT B HqT STANT AT fb¥d 19T ol HaT ST §INT
Rl w9 W [qafsia (Debarred) a1 ARIET (Disqualified)
f&ar T 81"

4) Learned Senior counsel for the petitioner submits that
the disqualifications pertain to conviction for any offence
involving moral turpitude or disqualifications issued by any High
Court or Union Public Service Commission or any State Public
Service Commission, which have debarred or disqualified a
person from appearing in the examination. Learned Senior
counsel further submits that none of the aforesaid
disqualifications or any other disqualifications mentioned in
paragraph 14 of the advertisement are applicable in the present
case.

4.1 Learned Senior counsel for the petitioner has then drawn
the attention of this Court to the Rule 12 of the Rules of 2010 as
amended upto 20.08.2020 wherein the disqualifications for
appointment is mentioned and particularly, sub-Rule (c) of Rule
12, which reads as follows:-

“(c) if he was or is convicted for any offence involving
moral turpitude or has been permanently debarred or
disqualified by any High Court or Union Public Service
Commission or any State Public Service Commission
from appearing in any examination or interview,;”

5) Learned Senior counsel for the petitioner also submits

that terms of the aforesaid condition in the advertisement is
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absolutely identical to the Rule 12(c) of the Rules of 2010. The
learned counsel for the petitioner has also drawn attention of this
Court to the Circular dated 04.12.2019 (Annex.-R/1/1) issued by

the Chief Secretary, Government of Rajasthan, in which the

character verification has been dealt with. The relevant part of

the said Circular reads as follows:-

“"Character. The character of a candidate for direct

recruitment to the service must be such as to qualify him
for employment in the service. He must produce a
certificate of good character from the principal/ Academic
Officer of the University or College in which he was last
educated and two such certificates written not more than
six months prior to the date of application from two
responsible persons not connected with the College or
University and not related to him.

(1) A conviction by a court of law need not of itself
involve the refusal of a certificate of good
character. The circumstances of the conviction
should be taken into account and if they involve
no moral turpitude or association with crimes of
violence or with a movement which has its object
the overthrow by violent means of the government
as established by law, the mere conviction need
not be regarded as a dis-qualification.

(2) Ex-prisoners, who by their disciplined life while in
prison and by their subsequent good conduct have
proved to be completely reformed, should not be
discriminated against on grounds of their previous
conviction for the purpose of employment in the
service. Those, who are convicted of offences not
involving moral turpitude or violence, shall be
deemed to have been completely reformed on the
production of a report to that effect from the
Superintendent, After Care Home or if there are no
such Homes in a particular district, from the
superintendent of police of that district.

(3) Those convicted of offences involving moral
turpitude or violence shall be required to produce
a certificate from the superintendent, After Care
Home, or if there is no such home in particular
district, from the superintendent of police of that
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district, endorsed by the Inspector General of
prisons to the effect that they are suitable for
employment as they have proved to be completely
reformed by their disciplined life while in prison
and by their subsequent good conduct in an After
Care Home.”

6) Learned Senior counsel for the petitioner submits that

| the part of the aforesaid Circular dated 04.12.2019 also deals

with the proposition that the conviction or acquittal would have
limited relevance but the character of the candidate should have
optimum relevance. It shall be open for the Appointing Authority
to assess the character of the candidate as to whether it would
commensurate with the requirement of the post in question. The
formulations made in the Circular, which would ordinarily pave
way for consideration of the Appointing Authorities are also laid
down. The formulations for disqualification and qualification both
as laid down in the Circular, are reproduced hereunder:-

“1. ¥® Fovor/Refadr forrd fAghe 8g sraraar wr o @nfev—

g faedl 4t srgelf @ favweg 477 4 & el 4 gHR @

3TURTET P TET HBNYT AN/ ~rgiery d faarEfiT wnder

trial) & 37997 S9Nl SUNId Foil & gPI & df OH T B
SPEfIT ¥arsll / uel Ux [Agfh 8 U TEl AT A Ay

() fdw sEmar Jor ®e, Fevad, Fad], Jered T, [l
AfeclT @1 oToull W BN B SUNE H STrdierddr
(involvement) &7/

(i) warg®w Siigfer Sfiv @ murdl weref sy &g fAareer
SIfefE 1988 (1988 @1 SifAfaH W 26) H FTafHIfAT
33T =TI H 3y=dferadr & |

(i) srifae =g (fRawv) Sffaas 1956 (1956 BT =T
SETTH  W104) H JUNHIGT  SFfdeE  gEMR H
= forcar &r |

(v) Faifsa f&ar a1 s/ @ fdwg U9 [l S7uvEr
Srrdferadar 8, il WA §US Wiedl 1860 (1860 ®T
DT SIEATIT ¥ 45) & AT 6 H IfofT &/

() 9RAIT G€ wfear & g 16 Y9 17 § JUrafofd STavrE H
sicdferadr & |

(Vi) FIRTIT §€ Aledr @I &NT 147, 148 (o1 &HX]) & STUVTET
H Srcdferaar &/
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(Vii) 9V g€ wiear @l €T 498 A (RFal & gia simaxifers
SIqEIN—gEI) & SIUNTE H SJadieradr &/

(Viii) 31577,/ 375ToTT STfEIf7H 1989 & T&T 3TYVET H 3iqdfercdr
&/

(ix) ST STvrEr & il &1 ¥AverTr fRfATH (T, 2012
P TET YN H Sdleradr |

T8l g8 o we By orar & & S BN H uNET H
HeEIT BIg G SISy [Bur aret sl e |l [Agfe

8G S19TH AT SAIYIT |

2. OW g/ Rerfadr ford spreff @) fAgls 89 i AT ST

() for7 srrfefar @i simawifers gawor & v H gyl w8l
UrIT T T ST wdl # geen aRumE SRl 81 @ Uh
gy @ GV VIR VBRI H Fegd @l ol
gl 81/

(i) <vgfs @& gmen & faurr & g9 wag # fea wfifa
@ntecedents), 3RIGl @1 TETAT V9 QIVH BT ST,
sJe7fa T qI9gfcr \HTOTTd WU W HETT @l T8 & S7eyer
YIGE P I,/ THEINT @ IR UY &I B TS 8 3fa &
wyfaa e @ sefl @ [gits & & dqg H [0y
il

(i) srafefal & U maYU fordH  RIRIerT §RT GRdleT
ST BT ERT 12 BT T4 [T STIHY GRIANET 97 ©IST
TIT 81 (RN el [ANEar W Tvd T8/
Har,/9rdt SfiaT v [l IR BT [QuNia gHig T8 |

(v) srfefalr @& O gawor ford qIYr @w fear Sy [&9IR
T (q1eTHI B GRS WeT) SiffaH, 2005 @)
ETRT 24(1) BT T4 F&TT &1 737 811 7

7) Learned Senior counsel for the petitioner further
submits that the petitioner does not fall in the category of
disqualified candidates and rather also, cannot be disqualified
on account of the disqualifications, which have been laid
down in the Circular dated 04.12.2019. Learned Senior
counsel for the petitioner also submits that the assessment
of the criminal antecedents has to be made on the basis of
factual matrix of the particular allegations as well as the
trial/chargesheet /final order of the criminal case. Learned

Senior counsel for the petitioner further submits that this is a
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case where neither the trial began nor there was any
conviction order and even there has not been any
chagesheet against the petitioner. Learned Senior counsel
also submits that there was an allegation, which was followed
by a thorough investigation and the result of the
investigation was that no offence against the petitioner was
made out.

8) Learned Senior counsel for the petitioner has
referred to the judgment of Hon’ble Supreme Court rendered

in the case of Mohammed Imran Vs. State of

Maharashtra & Ors, reported in (2019) 17 SCC 696. The

relevant part of the judgment is reproduced herewith as
follows:

"5. Employment opportunities are a scarce commodity in
our country. Every advertisement invites a large number
of aspirants for limited number of vacancies. But that
may not suffice to invoke sympathy for grant of relief
where the credentials of the candidate may raise serious
questions regarding suitability, irrespective of eligibility.
Undoubtedly, judicial service is very different from other
services and the yardstick of suitability that may apply to
other services, may not be the same for a judicial
service. But there cannot be any mechanical or rhetorical
incantation of moral turpitude, to deny appointment in
judicial service simplicitor. Much will depend on the facts
of a case. Every individual deserves an opportunity to
improve, learn from the past and move ahead in life by
self-improvement. To make past conduct, irrespective of
all considerations, an albatross around the neck of the
candidate, may not always constitute justice. Much will,
however depend on the fact situation of a case”.

"9, ....... In our opinion, no reasonable person on the
basis of the materials placed before us can come to the
conclusion that the antecedents and character of the
appellant are such that he is unfit to be appointed as a
judicial officer. An alleged single misadventure or
misdemeanour of the present nature, if it can be
considered to be so, cannot be sufficient to deny
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appointment to the appellant when he has on all other
aspects and parameters been found to be fit for
appointment........ 7

9) Learned Senior counsel for the petitioner has referred to

o the judgment of Division Bench of this Court passed in State of

Loat Higas

> It Dﬁ""-_ Rajasthan & Ors. Vs. Gajendra Narayan Patidar & Ors.),

5 ,l' reported in 2022 SCC Online Raj 888. The relevant part of
CJ:‘:} : Huf._‘_'fh--"" the judgment is reproduced herewith as follows:-

"31. As has been discussed above, the charge-sheet of
the criminal case wherein, the respondent writ petitioner
has been arraigned as an accused does not prima facie
justify his involvement. It appears that he has been
charge-sheeted in the case simply because he is brother of
Smt. Kailash who had filed the FIR No. 35/2012 against
her husband Ratan Lal son of Jagdish Oad (Complainant in
FIR No. 387/2012).

32. The learned Single Bench also considered the
allegations levelled in the FIR and came to a conclusion
that there was nothing in these allegations which could
disentitle the writ petitioner for entering into Government
Service and rightly so in our opinion.

33. Having discussed in detail the allegations as set out in
the FIR and the charge-sheet (supra), we are in
conformity with the view taken by the learned Single
Bench that the respondent cannot be denied entry into
Government Service on the basis of his totally unjustified
involvement in the criminal case (supra).”

10) Learned Senior counsel for the petitioner has also
referred to the judgment of Hon’ble Supreme Court rendered in

the case of Ravindra Kumar Vs. State of U.P. & Ors.,

reported in (2024) 5 SCC 264. The relevant part of the

judgment reads as follows:-

“32. The nature of the office, the timing and nature of
the criminal case; the overall consideration of the

judgment of acquittal; the nature of the query in the
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application/verification form; the contents of the

character verification reports,; the socio-economic strata

of the individual applying, the other antecedents of the

candidate; the nature of consideration and the contents

of the cancellation/termination order are some of the

crucial aspects which should enter the judicial verdict in

adjudging suitability and in determining the nature of

relief to be ordered.”
11) Learned Senior counsel for the petitioner submits that
neither the statutory provision nor the advertisement nor the
Circular laid any condition whereby the petitioner could be
debarred from the recruitment.
12) Learned Senior counsel, Dr. Sachin Acharya, assisted by
Mr.Chayan Bothra, Advocate and Mr.Samyak Dalal, Advocate
appearing for the respondents No.1 & 2 submits that the post in
contention is of constitutional majesty belonging to a Civil Judge
Cadre and cannot be taken lightly so as to give appointment to
the candidates who may be having criminal antecedents. Learned
counsel for the respondents further submits that parameters for
judging character of a candidate, who is seeking appointment on
the post of Civil Judge Cadre and is supposed to discharge his
divine duty as per the societal norms, has to be at a very high
pedestal and cannot be lowered down at any instance so as to
ensure that the candidate has sterling background and was
proved to be an appropriate person to be appointed in the Civil
Judge Cadre.

13) Learned Senior counsel for the respondents has also

referred to Rule 12 of the Rules of 2010 and submits that the
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foundation of the disqualifications is laid down in the
advertisement as well in the Rules of 2010. The said Rule has
already been reproduced in the above paras.

14) Learned Senior counsel for the respondent has further
drawn the attention of this Court to Rule 19 of the Rules of 2010,
in which he has emphasized that character has been given high
prominence and thus, an independent assessment of character
has to be left to the employer so as to co-relate the task to be
assigned to the recruitee vis-a-vis antecedents/criminal case/any
other allegations. Rule 19 of the Rules of 2010 is reproduced as
follows:-

"19. Character.- The character of a candidate for direct
recruitment to the service must be such as will qualify
him for employment in the service. He must produce a
certificate of good character from the Principal
Academic Officer of the University or College or School
in which he was last educated and two such certificates
written not more than six months prior to the date of
application, from two responsible persons not
connected with his University or College or School and

not related to him.”

15) Learned Senior counsel for the respondents thereafter
has referred to the judgment of Hon’ble Supreme Court rendered

in the case of Rajasthan High Court, Jodhpur Vs. Akashdeep

Morya & Anr. Reported in (2021) 14 SCC 567, in which it has

clearly been laid down that while making recruitment to the post
of Civil Judge Cadre, highest degree of caution has to be

maintained. The relevant part of the judgment reads as follows:-
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"23. We cannot be oblivious, in a case of this nature,
about the nature of the post which is at stake. The post
of a judicial officer at any level of the hierarchy involves
applying the most exacting standards. This is for reasons
which are obvious. The incumbent of a judicial post
discharges one of the most important functions of the
State, that is, the resolution of disputes involving the
people of the country. Judges occupying the highest
moral ground go a long way in building public confidence
in the justice delivery system. In fact, even in the
advertisement, there is a reference to the requirement of
the candidate being possessed of character. Character
cannot be understood as being limited to a mere
certifying of the character by the competent authority.
The High Court is involved with the appointment of
judicial officers and rightly so, under the scheme of the
Constitution. Though the order of appointment is issued
by the State, the involvement of the High Court in the
appointment of judicial officers essentially flows from its
position in the constitutional scheme. The High Court is
duty-bound to recommend the most suitable persons to
occupy the post.

24. The post of a Civil Judge or a Magistrate is of the
highest importance notwithstanding the fact that in the
pyramidical structure of the judiciary, the Civil Judge or
the Magistrate is at the lowest rung. We say this for the
reason that of all the litigation which is instituted in the
country, the highest volume of the same takes place at
the lowest level. Not many of the cases finally reach the
highest Court. It is through the Civil Judge (Junior
Division)/Magistrate that the common man has the
greatest interface. Most importantly, the perception of
the common man about the credentials and background
of the judicial officer is vital. We have only highlighted
these aspects as a prelude to consider the facts of the
case further. In other words, in the absence of a

honourable acquittal, the alleged involvement of an
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officer in criminal cases may undermine public faith in

the system”.

16) Learned Senior counsel for the respondents further
submits that an objective consideration has been made by the
employer and after such consideration, it has been decided that
such appointment cannot be given to the petitioner as the
offences involved are under Sections 420, 406, 120-B, 341 and
384 of IPC.

17) Learned Senior counsel for the respondents also submits
that the matter does not require any interference by this Court at
this belated stage when the appointments have been made and
the recruitment has already been completed so much so even the
training of one year thereafter has been completed and the
posting has been given to all the selected candidates in the
various courts, which is meant for Rajasthan Judicial Service.
Learned Senior counsel further submits that unless a direct
recourse is adopted, it shall be very difficult for the respondents
to maintain the high pedestal of individual character required for
the pious duties that he shall discharge.

18) Learned Senior counsel for the respondents also submits
that there is no available post on which the petitioner can be
given appointment because the posts available were 120 and
appointment was offered to 119 candidates. As many as 5
candidates did not join, therefore, training was given to these
114 candidates. However, after training, 5 more candidates left.
Thus, their posts also became vacant. Out of these 109

candidates, 2 candidates are on maternity leave but their posts
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cannot be said to be vacant posts. Learned Senior Counsel also
submits that the total nhumber of available posts lying vacant are
11 and out of which, as many as 6 posts are kept reserved
subject to the final outcome of the litigation pending before the
Hon’ble Supreme Court and 5 posts have been re-determined as
fresh vacancies and have been advertised for fresh recruitment.
19) Learned Senior counsel for the respondents has further
drawn attention of this Court to a Circular dated 27.12.2021,
which pertains to operation of reserve-list and in particular, has
highlighted Clause 4, which says that once a selected candidate
joins, then the recruitment process for that post are considered
to be complete. After joining the duty, any vacancy arising due to
resignation or any other reason will be considered a new vacancy
and it can only be filled through a new recruitment process. The
candidates in the reserve-list have no right on that post. Learned
Senior counsel submits that as per the Circular, the reserve list
cannot operate on such person. He submits that none of seat is
available for any further appointment.

20) Heard learned counsel for the parties as well as perused
the record of the case along with judgments cited at the Bar.

21) This Court while considering the aforesaid factual matrix
is conscious of the fact that the judicial service is a place where
the duties to be discharged are of very pious nature and to
maintain the high standards envisaged in the Constitution for the
judiciary, the parameters for appointment of the judges have to
be strictly construed. The strict construction of the laws have to

be made and a deeper assessment has to be followed so as to
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ensure that at the threshold the candidate/recruitee, who has
passed on merits, shall be able to stand up to the touchstone of
the constitutional majesty which has been bestowed upon the
selected candidates by virtue of their merit.

21.1 The question of criminal antecedents has been a long
drawn cause of concern for the legal fraternity as on one hand it
is the requirement of the job where the best and the cleanest
people are required to be given opportunity to become public
servants and on the other hand, there are many youngsters, who
are embroiled in a controversy for no good reasons and despite
having high merit are deprived of the chance to serve the nation
as a public servant. On perusal of the precedent law cited by
counsel for the parties, it is clear that the filter has to be of
highest order so as to throw out the person having slightest of
the criminal antecedents involving moral turpitude and resultant
convictions. Here is a case where a young man, who was a gold
medalist in his law course, and has secured the qualifying merit
as well as passed the examination, which includes written exam
and the interview in recruitment in question. He was entitled to
be recruited but has been deprived even when he has not
concealed the information of the FIRs. The FIRs, which were in
vogue at the time of the process in question, have been
examined by this Court and they clearly reflect that it was a
property dispute between the two parties wherein property of the
school was sought to be divided and the petitioner’s family being
the original owners of the school, were required to share the

50% of the property and also the administration of the school
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with the complainant-party. When the allegations levelled were
thoroughly examined, it was found that nothing came out against
the present petitioner which could bring him within the purview
of disqualification from recruitment in question.

21.2 The registered society in dispute was restructured and it
was envisaged that they could run the educational society
together but as the fate would reflect a dispute arose in the
running of the society/educational institution and the parties fell
apart on the terms of contract and agreement to sale which were
in existence between them. The petitioner was not in arena of
the dispute, the same being one of a family property but was
also consumed as a part of the joint property dispute and
resultantly, the same resulted in the two FIRs bearing No.5/2021
and 249/2021 being lodged. Broadly, the FIRs do not show any
kind of moral turpitude or any kind of specific involvement of the
petitioner.

22) There are five factors, which have been considered by
this Court. (a) First is the investigation, for which the material
brought before the Court shows that the investigation has been
thoroughly conducted and has been concluded qua the petitioner
resulting into not finding any role of the petitioner in the
allegations. (b) Second is the charge-sheet. Since the negative
Final Report has been submitted, there is no charge-sheet and
thus, the petitioner was never chargesheeted. (c) Third is the
trial. When the charge-sheet was not submitted, the trial never
began against the petitioner and therefore, the petitioner has not

faced any trial in his life. (d) Fourth is the issue of conviction.
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When the investigation itself did not find anything against the
petitioner, there is no question of any kind of conviction. (e) Fifth
is the issue of honourable acquittal. The question of acquittal and
conviction does not arise, as the result of the investigation was in
favour of the petitioner.

22.1 The aforesaid issues have already been dealt with in
either ways in the precedent laws, which have been cited above
and also in the cases where criminal antecedents of the recruited
candidates were adjudicated in the Court of Law.

23) This Court weighing all the aforesaid considerations finds
that even on the strictest parameters, none of the FIRs or the
dispute involved in the present case would result into this Court
persuading itself not to continue the petitioner with the
appointment in question. The statutory position has been
examined by this Court. This Court began with examining the
advertisement and the condition which have been reproduced in
this judgment, the same clearly reflects that if there is a
conviction and there is an offence of moral turpitude, it might
result into the disqualification, which is laid down elaborately in
the advertisement. This Court has also examined the Rules in
position. The Rules of 2010 are very clear and same as that of
the advertisement requiring disqualification only on count of
conviction and any offence involving moral turpitude.

24) This Court has examined the character issue, which is to
be determined within the four corners of the Rule 19 of the Rules
of 2010 and while understanding that the parameters of

character are much wider than a simple criminal antecedent, this
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Court finds itself to believe that in the given material, which is on
record, the dispute was a property dispute between two families
or a family dispute and the complainant and the family of the
petitioner was involved, which began from his grandfather and
the role of the petitioner even on documents was born after the
year 2017 when his grand-father expired and he became a part
of the society in question.

25) This Court further does not find that the material on
record which has been placed by the respondents and the
petitioner themselves could reduce the stature of the petitioner,
even a point down, disabling him from the recruitment as a Civil
Judge. This Court is fully conscious of the fact that the petitioner
did not conceal anything while filing the information in the form
pursuant to the advertisement in question. This Court finds that
the parameters of law, statute circulars and precedent law are
nowhere creating any shadow of doubt as to whether the
petitioner was a fit candidate to be recruited as Civil Judge or
not.

26) The Rules of 2010, on these two parameters, have been
considered threadbare by this Court and the conclusion arrived at
is that there is no barring which could preclude the petitioner
from making his advent as a Civil Judge. The parameters, which
are there in the Circular and have been relied upon by the
respondents particularly for the purpose of qualifications and
disqualifications for appointment are also exhaustive in nature

and do not reflect any kind of disqualification for the petitioner.
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26.1 The disqualifications, in overall legal scenario, includes
investigation being carried out, convictions, trials, charge-sheets,
offences having been made out but none of the disqualifications
are touching the present factual matrix as the petitioner was
neither tried nor convicted nor faced any kind of trial nor any
charge-sheet but merely there was an allegation which
culminated into an FIR and the FIR after thorough investigation
qua the petitioner having resulted into no offence having been
made out against the petitioner.

26.2 Thus, after overcoming all the disqualifications in the
statute book as well as the Circulars what remains to be seen by
this Court is how far the precedent laws cited would make any
impact in the present case. The precedent laws cited by the
learned counsel for the petitioner in the cases of Mohd. Imran,
Gajendra Narayan Patidar (supra) and Ravindra Kumar
(supra) clearly reflects that it is the factual matrix of the case
that shall be borne in the mind of the Courts while adjudicating
such precarious kinds of litigation and looking into the duties,
which are offered to the recruitee on his merits, the Court has to
decide as to whether he would be suitable for such a post or not.
This Court on such threadbare examination finds that the
property dispute between two parties which culminated into an
FIR and then, after thorough investigation by competent
authority having been found that no case qua the petitioner is
made out. In such circumstances, none of the disqualifications

are hitting the present petitioner.
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27) The precedent law in the case of Akashdeep Morya
(supra) laid down by the Hon’ble Supreme Court also in a way
helps the petitioner because it is only laying down that a very
strong parameter has to remain in application while the person is
being considered to be recruited as a Civil Judge and without
qualifying such strong parameter of criminal antecedent/
character, a person cannot be judged fit to be a candidate to
serve the constitutional duties of a judge. We have arrived at a
firm conclusion that even the strict parameters, which are there
in the case of Akashdeep Morya (supra), are qualified by the
petitioner to be recruited in the examination in question.

28) As far as the question of the vacancy is concerned, it is
noticed that the petitioner came and filed a writ petition, which
was at an appropriate time in November 2022, as soon as being
aggrieved, we find that at that time, the unfilled vacancies were
there in the present recruitment. Even if going by the statistics
provided by the respondents today, this Court finds that there are
5 vacancies, which remained unfilled due to resignations and
were carried forward in the next recruitment, which is going on
but has not yet culminated even to the stage of final examination
and thus, at a preliminary stage, one of these vacancies can be
given to a candidate, who is otherwise qualified on merits and
law.

29) This Court is conscious of the fact that no interim order is
operating in the present case, but it is a settled law that in such
cases, where an interim order is operating during pendency of

the litigation, the same are subject to final decision in the matter.
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In case, the matter is dismissed without any observations on
merits, the interim order, even if there is one, is automatically
dissolved, and if the concerned litigant is successful in his
litigating pursuit, then the interim order if there, stands merged
in the final order, and therefore, it is clear that the importance of
final order carries all protections of process of adjudication and
even if the Court is not granting the interim order, then also it
does not affect the merits of the case at the time of final
decision, if the case is genuine and the litigant’s rights are
lawfully established.

29.1 This Court is also conscious that the maxim actus curiae
neminem gravabit is founded upon the principle that due
to court proceedings or acts of court, no party should
suffer. The cases which are pending for many years and no
interim order is operating, then the merits of such cases cannot
be ignored, simply because no interim order was operating, and
therefore, in the interest of justice, such cases are required to be
decided on merits, and without being influenced from non-
operation of the interim order.

30) This Court is of the considered opinion that the majesty
of Rule of Law requires that a person who has approached the
Court in time without any delay and who has laid threadbare all
his details without any failure and remains under the umbrella of
the adjudication for a long time, cannot be denied the benefit on
count of time lapse during which the matter remained pending.
Unless a person who approaches the Court well within time is

always put under a minimum protective shield, the concept of
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Rule of Law is likely to diminish, which cannot be permitted by
this Court.

31) For the aforesaid reasons and looking into the pendency

involved, the time has come when the rights of a person have to

be strengthened and protected, against any dilution of such

rights due to the passage of time. Thus, this Court lays down the

principle that in cases, where the adjudication remained pending

since long and no interim order is operating, but the final relief is

strong _enough to be sustained in the eye of law, the long

pendency and prolonged adjudication shall not act to the

detriment of the cause of justice, which is earned by the

litigant(s) on the merits of their case. Thus, one of the five posts

arising out of the same advertisement which is yet to be filled
and is at the preliminary stage of fresh recruitment, shall be
offered to the present petitioner.

32) The writ petition is allowed. The respondents are
directed to give appointment to the petitioner after completing all
the necessary formalities. All the actual benefits arising out of
such appointment shall be notional in nature though the
petitioner’s appointment and seniority shall relate back to his
merit in the over all merit prepared in the Civil Judge Cadre of
the year 2021. It shall be open for the respondents to conduct
the training of the petitioner alongwith the fresh batch of 2024,
training of which is likely to be conducted anytime later in this
year. The appointment shall be accordingly granted. All the
notional benefits shall accrue from the date of appointment which

shall be given to the petitioner within a period of three months
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from receiving the certified copy of this order. The respondents
are directed to utilize one seat for such appointment from fresh

recruitment going on for the year 2024, which has been carried

- forward from the recruitment process of the year 2021.
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(MUNNURI LAXMAN),J

(DR. PUSHPENDRA SINGH BHATI),J

82 NK/-

(Downloaded on 14/08/2024 at 08:41:28 PM)


http://www.tcpdf.org

