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HIGH COURT OF JUDICATURE FOR RAJASTHAN
BENCH AT JAIPUR

S.B. Civil Writ Petition No. 12636/2018

Rajesh Kumar S/o Shri Kundan Lal, aged about 45 years, R/o
Village- Sanseri, P.s.- Shahjanpur, Tehsil- Neemrana, Alwar.

----Petitioner
.{__,_,55"‘1”_ H r”oﬁ Versus
A ?,*."-ll 1. State Of Rajasthan Through Secretary, Home Appeal
2 £ ' 5 ) Government Secretariat, Government Of Rajasthan,
\ G, w & Jaipur.
T 2. Director General Of Police, Lal Kothi, Jaipur.
3. Deputy Inspector General Of Police, Kota Range, Kota.
4. Superintendent Of Police, Jhalawar.
----Respondents
For Petitioner(s) :  Mr. V.B. Sharma
For Respondent(s) : Mr. Pradeep Kalwania, GC

Mr. B.S. Chhaba, AAG with
Mr. Utkarsh Dwivedi

Ms. Yuvika Pilania

Mr. Shubhendu Pilania

Ms. Malti, Asst. GC

Mr. Hardik Singh

HON'BLE MR. JUSTICE GANESH RAM MEENA

Order
Reserved on - May 30, 2024
Pronounced on - July 01, 2024
1. The petitioner by filing this writ petition has

assailed the order dated 19.10.2000 passed by the
Superintendent of Police, Jhalawar, whereby the respondent
department dismissed him from the service. The petitioner

has also assailed the order dated 27.01.2003 passed by the
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Dy. Secretary, Home (Appeal), whereby the review petition
filed by him was dismissed.
2. Briefly stated facts of the matter are that the

petitioner was appointed as Constable under the respondents

-\ department on 31.05.1993. When the petitioner was posted

i

'Police Station Gandhar, a criminal case No0.75/1999 came to
be registered against him along-with four other Constables
for the offences under sections 302 and 201 IPC wherein it
was alleged that the petitioner and four other constables had
tortured and killed one Radhey Shyam Dariji.

After completion of investigation, charge-sheet was
filed against the petitioner and four other constables and
after conclusion of the trial, the petitioner and three
constables were convicted by the trial court and the judgment
of conviction and awarding sentence to the petitioner was
affirmed by the Hon’ble High Court in Criminal Appeal
No0.2073/2011. The judgment of conviction and sentence of
the petitioner was challenged before the Hon’ble Apex Court
and the Hon’ble Apex Court in Criminal Appeal No. 2072/2011
over turned the conviction and sentence vide its judgment
dated 27.04.2016. The case of the petitioner is that since his
conviction has been set aside by the Hon’ble Apex Court vide
judgment dated 27.04.2016, he should be reinstated back in

service.
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3. Counsel for the petitioner submitted that though
the petitioner was convicted by the trial court for the offences
under sections 302 and 201 IPC and was sentenced to Life

Imprisonment, however, he was dismissed from service in

Q

-:"-._view of the charge of willful absence from duty for about 105

i

5 /days. Counsel also submitted that the order of dismissal of

af

the petitioner from service is purely violative of principles of
natural justice for the reason that neither the charge-sheet
issued against the petitioner nor the show-cause notice after

conclusion of the inquiry with a copy of the inquiry report was
ever served upon him. It is also the submission of the counsel
for the petitioner that one of the Constable namely; Tej Singh
who was also co-accused in the criminal case along-with the

petitioner but acquitted by the trial court and who also
dismissed from the service in view of the charge of willful
absence from duty, has been reinstated back in service by
altering the penalty of dismissal from service to that of
withholding of two annual grade increments with cumulative
effect. Counsel also submitted that the dismissal of the
petitioner from the service as well as the other person Tej
Singh was in view of the identical charge of willful absence
from the duty and therefore, non- reinstatement of the
petitioner in service back hits Article 14 of the Constitution of
India. Counsel also submitted that the penalty of dismissal

from service imposed upon the petitioner is disproportionate
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to that of charge of willful absence of the petitioner from the
duty.

4. Counsels appearing for the respondents submitted
that the order of penalty of dismissal from service is just and
.proper in the facts and circumstances of the case because the
'same has been passed after due consideration of the inquiry
report in regard to the charges leveled against the petitioner.
Counsels further submitted that this Court in exercise of writ
jurisdiction under Article 226 of the Constitution of India is
not required to re-appreciate the evidence. Counsels also
submitted that the unauthorized absence of the petitioner
was due to involvement in a criminal case in order to avoid
the arrest in a criminal case and thus, he has deliberately
absented himself from the duty. Counsels also submitted that
it is not in dispute that the petitioner remained absent from
the duty and in such circumstances, the order of penalty does
not call for any interference by this Court.

5. Considered the submissions advanced by both the
counsels appearing for the respective parties.

6. The petitioner was issued a charge-sheet dated
24.09.1999 with a charge of willful absence from duty.

7. One of the submission of the counsel for the
petitioner is that the petitioner has never been served with a
charge-sheet and so also the show-cause notice, which is

required to be served after completion of the inquiry along-
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with the inquiry report so that the delinquent person can
submit his representation as regards the inquiry proceedings.
Counsels appearing for the respondents submitted that the

charge-sheet as well as the show-cause notice, which are

5 /upon the petitioner in a proper manner.

8. In reply to the writ petition, the respondents in
para 6 of the reply has stated that the charge-sheet was
served upon the father of the petitioner namely; Kundan Lal
and subsequently, the copy of the show-cause notice along-
with the inquiry report was duly served upon his father.
However, the petitioner failed to appear before the Enquiry
Officer and so also before the Disciplinary Authority. In
support of the contentions, the respondents have placed on
record the documents related to the service of charge-sheet
upon the father of the petitioner. The document (Annex.R/2
with the reply to the petition) clearly speaks about the
service report in regard to the charge-sheet upon the father
of the petitioner and not in respect of show-cause notice,
which is required to be served upon the delinquent person
after completion of the inquiry report as is mandated under
the Rajasthan Civil Services (Classification, Control & Appeal)
Rules, 1958 (for short ‘the Rules of 1958").

9. The petitioner has been imposed with a major

penalty of dismissal from service. The procedure for imposing
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major penalty has been given under Rule 16 of the Rules of
1958.
10. Sub-rule 10 of Rule 16 of the Rules of 1958 speaks

that the Disciplinary Authority shall forward a copy of the

\report of the inquiry, if any, held by the disciplinary authority

'or where the disciplinary authority is not the inquiring

authority a copy of the report of the inquiring authority to the
Government Servant who shall be required to submit, if he so
desires, his written representation or submission to the
disciplinary authority within fifteen days.

The petitioner has specifically averred and
contended that no show-cause notice after completion of the
inquiry report was submitted upon him along-with the inquiry
report so as to submit the representation as required under
Rule 16 of the Rules of 1958. The respondents so as to
counter the submissions, has placed on record the document
Annex.R/2 related to the service of the charge-sheet and
there is no document submitted by the respondents to show
that the show-cause notice along-with the inquiry report was
served upon the petitioner so that he may submit his
representation, if so desires, before passing the order of
penalty.

11. It is a well settled law that before imposing penalty
a Government Servant is required to serve the show-cause

notice along-with the inquiry report allowing him an
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opportunity to submit his representation but in the present
case the respondents could not show that they have ever
served the show cause notice to the petitioner as required

under sub-rule 10 of Rule 16 of the Rules of 1958. Passing of

penalty order without service of the show-cause notice along-

i

 /with the inquiry report upon a Government Servant is held to

be violation of principle of natural justice and thus, this Court
can also safely held that the respondents have passed the
penalty order in gross violation of principle of natural justice
as the show cause notice along-with the inquiry report has
not been served upon the petitioner.

12. The petitioner has also raised an issue that Mr. Tej
Singh who was also the co-accused in the criminal case
along-with the petitioner, acquitted by the trial court and was
dismissed from the service on the charge of willful absence
from duty, has been reinstated back in service considering his
review petition by altering the penalty form dismissal to the
penalty of withholding two annual grade increments vide
order dated 24.05.2004 (Annex.9 with the writ petition)
passed by the Inspector General of Police, Kota Range, Kota.
It was submitted that the charge against the petitioner as
well as co-accused Tej Singh of willful absence from duty is
same. The only difference in the case of the petitioner and Tej

Singh is that co-accused Tej Singh was acquitted by the
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learned trial court whereas the petitioner has been acquitted

by the Hon’ble Apex Court.

In reply to the writ petition in para 12 about the

aforesaid averments of the petitioner, the respondents have

\stated that in the case of Tej Singh, in the review petition,

i 'the Reviewing Authority after taking note of the relevant facts

and circumstances passed the order dated 20.05.2000 and

the petitioner cannot seek any parity in the matter of penalty

order passed by the Competent Authority after taking note of

all relevant facts and circumstances of the case.

On consideration of the material available on the

record in regard to the aforesaid submissions, this Court finds

that the petitioner was issued charge-sheet dated 24.09.1999

with the following charges:-

"1. 7Y Glord oTT TR G A8 A 99 Pl FAIN PIACTT
geRNIAT o | 3TYBI acwleliT Glord sEferd sft Seog g
Nod o 371F 11.599 & T TR W% 37 34 §4 9 7
fAd%r R4 o 1 S Ylera &g renars d ST &erd, Rl &1
§9 WG § RT% 12.599 B T TR & JIST=199T 3 ¥9C
W 417 G9F 1220 fITH G¥ ST P BT B aehichT
gfere SEflers Sieiare @ A SR @ Sigure T 4 Rord
glere &g, SIaIS XGrT f&ar T 7 f3ega @t 7% oft &
319 Ylera @I ciars 4 SUiReIfa /4. 9% 9T F9 SR
@I PIF SIFUITT T8 DI v 37 T o7 & W@eBT W IV EAN
& |

2. q@l Glorg oEfled @i wenars @ LSl SR
T 491 faid 11599 & 39 [A6g SgaTaTicin Hrdars!
13T ST Fednad 81 & Wereawy [Aciiad [&aT T 7o 39
IRT & TET B Rord Ylord argw, smemars d egHt
SuReIfa fear oimT o, 7% g Rord gforer ang= sirerare 7
gurerT T8 §41 §9 DR 9Pl draied Glord oEflE,
SIAIS & UF B 2887-89 [aid 14599 & FWT Rord
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glere @rge, smerare ¥ SURMfa 37 @ ford, A wirdt e
sft g% AlgFiq @1 1. 624 Rord Glor @ig seiars. & rf
agHl arfid d @ ford o9 M WS glore o
IETEIYE, fo7elT ScTaY & AIHd [Aorarr 7| §9 e @ 4t
W AIEFT P, 624 7 Glord 9T AETEIYY & P, & G
TP T TSl THY % 15599 P 9P T8 [T
3q% far sft grecier @I arfial @xargl, forad Tais S
SVl 3 4icer fAaret wrast ot 9w wAg Hiogqe o &
g9 AfcH @ dHler v §9 TGI8 & FeaRY g Sad ar st
ZaT ol @ SRR HIoe 8/ §9 ANCH H STdl I8 VT HY
fear ar or 1 sy srg SuRkeifa Tifew & ura &g & Rord
Ylerd g senars. d <4, ST 9% [A%g SFATTTIHD
PIIAIET B M| ST foTIE 12.5.99 ¥ ST Q1% 24.9.99 TF
13 faeft g U9 s/gAfa & W@woT | A% sk Fer v8 &

3 317 qd % At i 22.7.96 & 9.10.96 TF W&o W JFUleerT
e forger fofa gd # Sretdt & 1038 3% 9.10.96 & far
TIHY 17 a7 ST ¥4 9 N8 & 08 ¥ qfosT far a1
oT | §9 JHIY 319 BT & guleead g & s &

The other person namely; Tej Singh who was also

co-accused in the criminal case was issued the charge-sheet

with the following charge:-

“gferd oI TR UY HIE A% 99 Pl FaiN P GIeRifGd
e glorer srfler st L oiT sTE A vE of f_*E 11.05.00
W T TR P9 39 g2 o 7 (7w 4 o & ey glora
IS STerars 4 ST HYId WRT 8 §9 T 4 Q% 12.5.99
I T TR @ Vo S VG W 417 WAT 1220 9T
wIfFa P BT AUBT TDIAT JloTaENgE FIAErS. P
AT S @ U 4 Rord Ylerd @igT serars varr
f&ar a1 7 faera & T oft 5 ey glerw g smears #
QYRR ]9, Y S99 ST P Plg SFUITT Tal P T
31T 9 3 @ w@weT | A% §Ir 81 T/

2. el glore sEflere drafcry sieirars @ Sleidl SR .
490 RTIw 11599 & 9P fAeg SIFomeTTIAD Prdarsr [T
ST FeTal 81 & Boreaved el 33T TIT T §¥ Qe
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P d8d qH! Rord glerd g femars 4 s+ sqrefa faar
T o Y 319 Rord glerd @igT siemars 4 SuferT T8t
g9/ 39 W P FRed Yford Il Fewm & UF .
2902—4 RT® 14599 & gRT Rord glorg anig= siemars o
SURYfT &7 @ ford Aifcw Wt Fvd st e 88 @I 179
T SIRIIET & WRT 9! arfid @ & ford smud Ma
Rrerfar gfera 9T siieRIgieT @ Ared Mroarr 19| g9
T B 4t TR 8¢ P, 179 7 319P Tq Rra=ar srde
fe1® 14.5.99 @I 3T9® & AT v am9d fAar ft srarev Rig

P arficT Far, forae AT st daviiis va eRiE FRard RE
T st 99 9T diqe o &/ 39 Ay arfiid gv §9 Tars!
F gwIEN g 39 far sff Sarevfis @ swaRR Alge 81 39
T F Bl I VT PHY f3ar of & 9 sy Surefar
T & e gid & Rod gford g sierars 79, SRl
TP [A%6g FemaTIs Hrdaret @ it ST _RWE 12.5.
99 | o [QI# 24.9.99 aF fa7r ell Fawm va sgAld @
wWwT ¥ eI 9 v &)

3 319 qd H #ff 11 9% HAT: [ 13.7.90, 4.8.93 6.11.93, 26.
1293, 281293, 34.93, 6595 11.1296, 10.1098 ¥ 24.10.98
TF U9 el 6.11.90 P BT & gIRerd v & foraar Aol
ud # forar Y SFd afe @ Fo.vA U9 NiEk @ Ive |
qRST a1 13T &1 §9 IPR 1Y WWT H JuRed ET &
afs &1

On perusal of the charges leveled against the
petitioner as well as other person namely; Tej Singh, who is
co-accused in the same criminal case, this Court finds that
the charges against both the persons are same.

15. The respondents while considering the review
petition in the matter of co-accused Tej Singh against the

order of his dismissal from service, has passed the order
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dated 20.05.2004 wherein the penalty of withholding two
annual grade increments has been imposed with the following

observations:-

“srficieff @1 sguReIfa w1 PO o9 S B[Ry
arTHY FRear & g &7 8T 9T ¥4 gie §9 MarT 7
T 96 {INYId Y QAT aF SHHT SJUIerd Y& agd
TRflT ST TE 8/

TR HE P ST & SRIT H WoF WA G JIT BN
a7 Sl gy qve @ gl & forad Feid sl @1 YRR
JSIS B GIAWT @I S SIRIT B TRAvar &7 GArgard # 78t
g1

guviaT fdagT & e gv # g9 vl o ggar § &

3rficireff &1 fegr T |ve 3 & aer ~grifad T8 &/

16. In the case of Tej Singh, the respondents have
observed that his absence was not treated as serious because
he was absent from the duty so as to avoid his arrest and he
was later-on acquitted by the trial court. In the case of the
present petitioner also, the petitioner was avoiding his arrest
in the same criminal case and he has now been acquitted by
the Hon’ble Apex Court with the following observations:-

"PW-1/Balu who was also picked up along with
Radhey Shyama Chamar was asked a specific
question in the cross-examination as to where
Radhey Shyam Darji is and his categorical reply
was that Radhey Shyam Darji is alive and he was
not lodged in jail along with them. In this
backdrop, when the prosecution's own case, as set

up in the charge sheet in support of which the
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aforesaid evidence is given, does not prove the
allegation of killing Radhey Shyam Darji, we fail to
understand as to how aid of Section 106 of the
Indian Evidence Act could be taken by the Trial
Court. It is trite that the prosecution has to stand
on its own legs and sufficient evidence should have
been produced to show how and from where
Radhey Shyam Darji was picked up and tortured.
On the contrary, insofar as picking of persons is
concerned, the prosecution case itself mentions the
name of Radhey Shyam Chamar. The documents
which are produced in support thereof and have
been discussed above do not prove, leveled beyond
reasonable doubt, the charges which were leveled
against the appellants, namely, torturing and killing
of Radhey Shyam Darfji.

We, thus, allow these appeals and set aside
the conviction of the appellants. The appellants
shall be released from jail forthwith, if not required
in any other case.

Since the appellants are Government Servants
and are exonerated and acquitted of the charges, it
goes without saying that they will be entitled to the

service benefits accordingly.”

The Hon’ble Apex Court in the case of Rajendra

Yadav v. State of Madhya Pradesh & Others, reported

in 2013(3) SCC 73, has observed as under:-

“"12. The Doctrine of Equality applies to all who are
equally placed;, even among persons who are
found guilty. The persons who have been found

guilty can also claim equality of treatment, if they
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can establish discrimination while imposing
punishment when all of them are involved in the
same incident. Parity among co-delinquents has
also to be maintained when punishment is being
imposed. Punishment should not be
disproportionate while comparing the involvement
of co-delinquents who are parties to the same
transaction or incident. The Disciplinary Authority
cannot impose punishment which is
disproportionate, i.e., lesser punishment for
serious offences and stringent punishment for
lesser offences.

13. The principle stated above is seen applied in
few judgments of this Court. The earliest one
is Director General of Police and Others v. G.
Dasayan (1998) 2 SCC 407, wherein one Dasayan,
a Police Constable, along with two other
constables and one Head Constable were charged
for the same acts of misconduct. The Disciplinary
Authority exonerated two other constables, but
imposed the punishment of dismissal from service
on Dasayan and that of compulsory retirement on
Head Constable. This Court, in order to meet the
ends of justice, substituted the order of
compulsory retirement in place of the order of
dismissal from service on Dasayan, applying the
principle of parity in punishment among co-
delinquents. This Court held that it may,
otherwise, violate Article 14 of the Constitution of
India. In Shaileshkumar Harshadbhai Shah case
(supra), the workman was dismissed from service
for proved misconduct. However, few other

workmen, against whom there were identical
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allegations, were allowed to avail of the benefit of
voluntary retirement scheme. In such
circumstances, this Court directed that the
workman also be treated on the same footing and
be given the benefit of voluntary retirement from
service from the month on which the others were
given the benefit.

14. We are of the view the principle laid down
in the above mentioned judgments also would
apply to the facts of the present case. We have
already indicated that the action of the Disciplinary
Authority imposing a comparatively lighter
punishment to the co-delinquent Arjun Pathak and
at the same time, harsher punishment to the
appellant cannot be permitted in law, since they
were all involved in the same incident.
Consequently, we are inclined to allow the appeal
by setting aside the punishment of dismissal from
service imposed on the appellant and order that
he be reinstated in service forthwith. Appellant is,
therefore, to be re- instated from the date on
which Arjun Pathak was re-instated and be given
all consequent benefits as was given to Arjun
Pathak. Ordered accordingly. However, there will

be no order as to costs.”

Similarly, in the case of Sengara Singh & Others

v. State of Punjab & Others, reported in 1984 AIR SC

1499, the Hon’ble Apex Court has observed as under:-

“7. What then is the situation ? As a sequel to
Police agitation, the State Government dismissed

about 1100 members of the Police Force on the
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allegation that they participated in the agitation.
The State Government also filed criminal
prosecutions against a large number of the
agitatOrs. Subsequently, the State Government
reinstated 1000 dismissed members of the Police
Force in their original posts and withdrew the
criminal cases against them. If the filing of the
criminal cases was the distinguishing feature,
which would distinguish the case of the present
appellants from others, that feature has become
irrelevant because the criminal cases against those
who were subsequently reinstated have been
withdrawn. It is not suggested that the present
appellants were leaders or indulged into more
violent activities. We repeatedly questioned the
learned Counsel to specify the distinguishing
features of the present appellants from those in
whose cases the Committee recommended the
reinstatement and the State Government accepted
the recommendations. There is not an iota of
evidence which would distinguish the case of the
present appellants from those who were
beneficiaries of the indulgence of the Committee
and the largesse of the State. The net result has
been that the present appellants have been
arbitrarily weeded out for discriminatory and more
severe treatment than those who were similarly
situated. This discrimination is writ large on the

record and the Court cannot overlook the same.

8. As usual the bogey was raised that this Court
should not encourage indiscipline in ranks of
paramilitary forces like the Police because that will

tinkle with national security. We asked Mr. Sharma,
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learned Counsel whether the charge should be
addressed to the Court or to the State
Government. The High Court dismissed the
petitions on an earlier occasion probably guided by
this  consideration. @ The State government
thereafter constituted a Committee to review the
cases of all dismissed agitators and the Committee
picked and chose some for its indulgence leaving
the rest to fend for themselves. May we repeat the
question as to who would be responsible for
creating such situation and encourage indiscipline
in the Police Force ? The State or the Court. The
State divided the agitators into two classes i.e.
favourites and non favourites. The Court is
restoring the balance by this order. Therefore, the

charge misdirected at the Court must be ignored.

9. What then should be done ? The appellants have
been accused of participating in a procession taken
out by the members of the Police Force for
ventilating their grievances about their service
conditions. May be that still having not reached the
stage of tolerance for formation of associations
amongst police personnel, the demonstrators may
be looked upon with disfavour. But approaching the
matter from this angle, all the 1100 dismissed
members of the Police Force were guilty of same
misconduct namely indiscipline to the same extent
and degree as the present appellants. Now if the
indiscipline of a large number of personnel
amongst dismissed personnel could be condoned or
overlooked and after withdrawing the criminal
cases against them, they could be reinstated, we

see no justification in treating the present
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appellants differently without pointing out how they
were guilty of more serious misconduct or the
degree of indiscipline in their case was higher than
compared to those who were reinstated.
Respondents failed to explain to the Court the
distinguishing features and therefore, we are
satisfied in putting all of them in same bracket. On
that conclusion the treatment melted to the
present appellants suffers from the vice of
arbitrariness and Article 14 forbids any arbitrary
action which would tantamount to denial of
equality as guaranteed by Article 14 of the
Constitution. The Court must accordingly interpose

and quash the discriminatory action.”

Similarly, in the case of Man Singh v. State of

Haryana, reported in (2008) 12 SCC 331, the Hon'ble

Apex Court has observed as under:-

"19. We may reiterate the settled position of law
for the benefit of the administrative authorities that
any act of the repository of power whether
legislative or administrative or quasi-judicial is
open to challenge if it is so arbitrary or
unreasonable that no fair minded authority could
ever have made it. The concept of equality as
enshrined in Article 14 of the Constitution of India
embraces the entire realm of State action. It would
extend to an individual as well not only when he is
discriminated against in the matter of exercise of
right, but also in the matter of imposing liability
upon him. Equal is to be treated equally even in
the matter of executive or administrative action. As

a matter of fact, the doctrine of equality is now
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turned as a synonym of fairness in the concept of
justice and stands as the most accepted
methodology of a governmental action. The
administrative action is to be just on the test of
'fair play' and reasonableness. We have, therefore,
examined the case of the appellant in the light of
the established doctrine of equality and fair play.
The principle is the same, namely, that there
should be no discrimination between the appellant
and HC Vijay Pal as regards the criteria of
punishment of similar nature in departmental
proceedings. The appellant and HC Vijay Pal were
both similarly situated, in fact, HC Vijay Pal was
the real culprit who, besides departmental
proceedings, was an accused in the excise case
filed against him by the Excise Staff of Andhra
Pradesh for violating the Excise Prohibition Orders
operating in the State. The appellate authority
exonerated HC Vijay Pal mainly on the ground of
his acquittal by the criminal court in the Excise
case and after exoneration, he has been promoted
to the higher post, whereas the appeal and the
revision filed by the appellant against the order of
punishment have been rejected on technical
ground that he has not exercised proper and
effective control over HC Vijay Pal at the time of
commission of the Excise offence by him in the
State of Andhra Pradesh. The order of the
disciplinary authority would reveal that for the last
about three decades the appellant has served the
Police Department of Haryana in different capacity

with unblemished record of service.
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20. In the backdrop of the above-mentioned facts
and circumstances of the case, we are of the view
that the order of the disciplinary authority imposing
punishment upon the appellant for exhibiting
slackness in the discharge of duties during his visit
to Hyderabad when HC Vijay Pal was found
involved in Excise offence, as also the orders of the
appellate and revisional authorities confirming the
said order are unfair, arbitrary, unreasonable,
unjustified and also against the doctrine of
equality. The High Court has failed to appreciate
and consider the precise legal questions raised by
the appellant before it and dismissed the Second
Appeal by unreasoned judgment. The judgment of
the High Court, therefore, confirming the
judgments and decrees of the first appellate court
and that of the trial court is not sustainable. The
appellant deserves to be treated equally in the
matter of departmental punishment initiated
against him for the acts of omissions and
commissions vis-a-vis HC Vijay Pal, the driver of

the vehicle.”

Taking into consideration the observations of the

Hon’ble Apex Court while acquitting the petitioner so also the
observations of the Reviewing Authority in passing the order
dated 20.05.2004 in the case of Tej Singh, this Court can
very well held that the approach of the respondents hits
Article 14 of the Constitution of India which speaks of parity

and equality.
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19. This Court while giving the aforesaid finding has
also taken into consideration the findings and the
observations of the Hon’ble Apex Court while acquitting the

petitioner and more specifically the observations of the

[+

=\Hon’ble Apex Court that the petitioner (appellant
b

af

.o/therein) who is a government servant and exonerated

of the charges, will be entitled to the service benefits
accordingly.

20. Counsel appearing for the petitioner has also raised
an issue that the penalty of dismissal from service imposed
upon the petitioner in view of the charges leveled against him
is disproportionate so as to shock the consciousness of the
Court. Since this Court has already held that the order of
penalty is in violation of principle of natural justice, this Court
at this stage would not like to go into whether the penalty is
proportionate or not.

21. In view of the discussion made above, the writ
petition filed by the petitioner is allowed. The penalty order
dated 19.10.2000 passed by the Superintendent of Police,
Jhalawar as well as the order dated 27.01.2003 passed by
the Dy. Secretary Home (Appeal) are set aside. The
respondents are directed to reinstate the petitioner back in
service. The petitioner would be entitled to all consequential
benefits. However, the petitioner would be entitled for

notional benefits for the intervening period but actual benefits
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from the date of his acquittal by the Hon’ble Apex Court i.e.
from 27.04.2016.
The respondents after reinstating the petitioner in

service would be at liberty to serve show-cause notice along-

o

\with the inquiry report and after receiving the representation

.\
=
F+
m

qe_';r_..-’from the petitioner, may pass an order afresh after taking

into consideration the penalty imposed upon other person
namely; Tej Singh, referred in above part of the judgment.

22. In view of the order passed in the main petition,
the stay application and pending application(s), if any, also

stand disposed of.

(GANESH RAM MEENA),J

Sharma NK/Dy. Registrar
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