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HIGH COURT OF JUDICATURE FOR RAJASTHAN 
BENCH AT JAIPUR

S.B. Criminal Miscellaneous (Petition) No. 4177/2024

Giriraj  Sharma  S/o  Shri  Magan  Lal  Sharma,  Aged  About  53

Years, R/o Krishna Nagar, Baran, District Baran, Rajasthan.

----Petitioner

Versus

1. State Of Rajasthan, Through Public Prosecutor.

2. Inspector General Of Police, Kota Range, Kota Near Cad

Circle, Kota, Rajasthan.

----Respondents

For Petitioner(s) : Mr. Abhishek B. Sharma

For Respondent(s) : Mr. Atul Sharma, PP

HON'BLE MR. JUSTICE SAMEER JAIN

Order

REPORTABLE
Reserved on           25/07/2024

Pronounced on       30/08/2024

1. The instant petition is filed with the following prayers:

“(A) By issuing an appropriate order, or direction to
quash the impugned order dated 19.03.2024 passed
by the Court of  Judicial  Magistrate,  Baran in  Case
No.323/2021  titled  as  State  of  Rajasthan  V.
Jitendra  and  Ors.  only  to  the  extent  of  adverse
remarks passed against the petitioner by expunging
the  same,  after  declaring  the  same as  illegal  and
arbitrary. (Annexure-3)

(B)  By  issuing  an  appropriate  order,  or  direction,
direct  the  Respondents  to  not  to  initiate  any
departmental inquiry on the basis of adverse remarks
and if already ordered then same may be dropped.

(C) Any other appropriate order or direction which
this Hon’ble Court deems fit and proper be passed in
favor of the Petitioner.”
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2. In a nutshell, the factual narrative of the instant matter

is that the present petition is filed assailing the impugned order

dated 19.03.2024, passed by the Judicial  Magistrate in Criminal

Case No. 323/2021 to the extent of  paragraph nos. 9 and 11,

wherein, the learned Trial Court had passed deleterious remarks,

and had ordered respondent no. 2 to initiate appropriate inquiry

qua the petitioner herein, who was the Investigating Officer in the

dispute before the learned Trial Court.

3. In this backdrop, learned counsel appearing on behalf

of the petitioner submitted that on 25.05.2021 an F.I.R. numbered

as 114/2021 was made to be registered at the behest of Shri.

Ramchandra  at  Police  Station,  Sadar  Baran,  District  Baran,  for

offences under Section 447 read with Section 34 of I.P.C. It is an

undisputed fact that the petitioner was posted as ‘Assistant Sub-

Inspector’  in the said Police Station, and was appointed as the

Investigating  Officer  for  the  said  dispute.  Subsequently,  on

19.06.2021,  the  charge  sheet  qua  the  instant  matter  was

submitted by the petitioner, before the learned Trial Court.

4. It is further submitted that the said dispute was only on

account of the feud between the two brothers. Vide the impugned

order  dated  19.03.2024  the  learned  Trial  Court,  acquitted  the

accused  therein,  on  account  of  benefit  of  doubt.  Withal,  the

learned  Trial  Court  whilst  exercising  it  jurisdiction  under  the

General  (Criminal)  Rules,  1980 passed deleterious remarks qua

the petitioner and also ordered for initiating appropriate inquiry.

5. In this regard, learned counsel had submitted that the

learned Trial Court – Magistrate had failed to follow the requisite

mandate, categorically stated in the ratio passed by the Hon’ble
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Apex Court, in  State of Uttar Pradesh Vs. Mohammad Naim

reported in AIR 1964 SC 703. It was further submitted that in

order  to  pass  disparaging  remarks  against  persons/authorities

whose conduct comes into consideration before the Court, in order

to consider the said act, it is relevant to consider the following

aspects:

5.1 That  whether  party  whose  conduct  is  in  question,  is

before the Court and a reasonable opportunity to explain himself

is tendered to him.

5.2 That whether sufficient evidence is placed on record, to

justify the said remarks.

5.3  That  whether  it  is  necessary  for  the  decision  of  the

case, as an integral part thereof, to animadvert on that conduct.

6. Additionally,  learned counsel  had also placed reliance

upon  the  ratio  encapsulated  in  Sumit  Kumar  Vs.  State  of

Rajasthan  reported  in 2017  (1)  RLW  733  (Raj.),  and  has

submitted that the aforementioned mandates were not followed in

the case of the petitioner.

7. Lastly,  learned  counsel  appearing  on  behalf  of  the

petitioner had averred that once an observation of the Court on a

judicial order is passed the same can only be expunged by the

Constitutional Court either under Section 482 of Cr.P.C. or under

Article 226 of the Constitution of India, as the same may have

detrimental effect upon the promotions, transfers and retirement

benefits of a person/authority.

8. E-converso, learned counsel representing the State had

vehemently opposed the instant petition and contended that the

said  observations/remarks  were  only  made  on  account  of  the
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shoddy investigation done by the Investigating Officer. Moreover,

the  petitioner  was  called  before  the  learned  Trial  Court  as  a

witness wherein, during the examination he had time and again

changed his statements.

9. Considering  the  aforementioned  facts  and

circumstances of the instant matter, scanning the judgments cited

at the Bar and upon a perusal of the record, more specifically the

order impugned dated 19.03.2024, the relevant extract of which is

reproduced herein below:

“ 9.  ogh tgk¡ rd vuqla/kku vf/kdkjh }kjk ifjoknh jkepUnz ls feydj
eqyfteku  ds  fo:)  nqHkkZoukiwoZd  rQrh”k  fd;s  tkus  dk  iz”u  gS  rks
vuqla/kku vf/kdkjh ih-M-10 fxfjjkt us ftjg esa ;g Lohdkj fd;k gS fd
lqjs”k o jkegsr us eqyfteku }kjk tehu gk¡drs gq;s ugha ns[kuk o fdl
rkfj[k dks gk¡dh] ;g Hkh ugha crk;k gS] ysfdu VªsDVj ls gk¡duk crkuk] tks
VªsDVj ds uacj ugha  crkuk o VªsDVj crkuk] mlh vk/kkj ij VªsDVj tCr
djuk crkrs gq;s blls badkj fd;k fd VªsDVj uacj ugha gksus ds ckotwn Hkh
tCr fd;k gks]  cfYd ifjoknh }kjk VªSDVj dk uacj crkuk o vkxs  ;g
Lohdkj fd;k fd ifjokn o c;kuksa esa ifjoknh }kjk VªsDVj dk uacj ugha
crk;k] ysfdu ifjoknh }kjk VªsDVj eqyfteku dk gksuk crkuk] fdUrq ifjoknh
dks /kkjk 91 nizla dk uksfVl ugha nsuk crkrs gq;s ;g Lohdkj fd;k fd
eqyfteku ls rQrh”k ls igys gh eqyfteku dks VªsDVj lfgr Fkkus ij cqyk
fy;k FkkA bl izdkj vuqla/kku vf/kdkjh ds }kjk lk{; esa tks dFku fd;s
x;s gS] mlesa lqjs”k o jkegsr }kjk tehu gk¡drs gq;s ugha ns[kus dh ckr
Lohdkj dh gS ,oa VªsDVj ls gk¡duk crkuk] tcfd VªsDVj ds uacj ugha crkuk
crk;k gS] ,sls esa tc VªsDVj ds uacj gh xokgks }kjk ugha crk;s x;s gks]
ogk¡  g¡dkbZ  djus  okyk  VªsDVj  eqyfteku  ds  uke  gks]  bl  ckcr  dksbZ
vuqla/kku ugha fd;k tkuk izdV gksrk gSA vuqla/kku vf/kdkjh us igys rks
VªsDVj ds uacj ifjoknh }kjk crkuk crkrk gS] fdUrq vkxs is”k ifjokn o
c;kuksa esa ugha crk;k crkrk gS] fdUrq fQj QnZ tCrh izn”kZih&7 esa gh uacj
dk mYys[k gksuk crkrk gSA ogh eqyfteku ls VªsDVj eaxokus ds fy;s /kkjk
91 nizla dk dksbZ uksfVl ugha fn;k tkdj rQrh”k ls igys gh eqyfteku
dks VªsDVj lfgr Fkkus ij cqyk ysuk dk dFku fd;k gSA vuqla/kku vf/kdkjh
us Hkh ftjg esa ;g Lohdkj fd;k gS fd ek= VªsDVj crk;k Fkk] ftl vkk/kkj
ij gh VªsDVj dks  tCr fd;k Fkk]  fdUrq  mDr VªsDVj ds uacj fdlh Hkh
xokg }kjk /kkjk 161 nizla ds c;kuksa  esa  ugha  crk;s tkus  ls QnZ  tCrh
izn”kZih&7 ls tCr fd;k x;k VªsDVj D;k ogh VªsDVj Fkk] ftlls gadkbZ dh
xbZ Fkh] ;g vuqla/kku vf/kdkjh Li’V ugha dj ikus ls rQrh”k lansgiw.kZ jgh
gSA ogh vuqla/kku vf/kdkjh us ftjg esa  blls badkj fd;k gS fd mlus
rQrh”k jkepUnz ls feydj eqyfteku ds nqHkkZouk ls dh gksA bl izdkj
ftl izdkj vuqla/kku vf/kdkjh ds }kjk vius c;kuksa dks ckj&ckj ifjofrZr
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dj lk{; nh xbZ gS] mlls vuqla/kku vf/kdkjh }kjk fu’i{k vuqla/kku ugha
fd;s tkus o nqHkkZoukiwoZd vuqla/kku fd;s tkus dh laHkkouk ls iw.kZ :i ls
bUdku ugha fd;k tk ldrk gSA

11- QyLo:i vfHk;qDr ¼1½ ftrsUnz iq= Jhyky] mez 38 lky] fuoklh
HkMlqbZ] iqfyl Fkkuk lnj] ckjka] ftyk ckjka ¼2½ Jhyky iq= jkeizrki eh.kk]
mez  74  lky]  fuoklh  HkMlqbZ]  iqfyl Fkkuk  lnj]  ckjka]  ftyk ckjka  dks
vkjksfir vijk/kh vUrxZr /kkjk 447] 34 Hkkjrh; n.M lafgrk] 1860 esa lansg
dk  ykHk  fn;k  tkdj  nks’keqDr ?kksf’kr  fd;k  tkrk  gSA  vfHk;qDrx.k  ds
vaoh{kkdkyhu tekur eqpyds fujLr fd;s tkrs gSA mDr fu.kZ; dh lR;izfr
fu%”kqYd lgk;d vfHk;kstu vf/kdkjh dks nh tkosA

mDr fu.kZ; iSjk la[;k 9 esa fd;s x;s foospu ds vk/kkj ij rRdkyhu
vuqla/kku vf/kdkjh Jh fxfjjkt] lgk;d mi fujh{kd] iqfyl Fkkuk lnj
ckjka  ds fo:) leqfpr tk¡p fd;s tkus  ckcr mDr fu.kZ; dh lR;izfr
egkfujh{kd iqfyl] dksVk jsUt] dksVk dks e; vxzs’k.k i= ds rqjUr fHktok;h
tk;sA ” 

This Court is of the view that the primary issue in the matter

in  hand  is  that  can  disparage  remarks  be  passed  against  an

Investigating Officer.  Nevertheless,  the long quest qua the said

issues is settled by the Hon’ble Supreme Court, in  Mohammad

Naim (Supra) judgment.

10. At this juncture, this Court deems it appropriate to jot

down certain indubitable facts:

10.1 That the instant petition is filed assailing the impugned

order dated 19.03.2024, upto the extent of paragraph nos. 9 and

11, only.

10.2 That  the  petitioner  was  the  Investigating  Officer  in

Criminal  Case  No.  323/2021,  wherein,  he  had  conducted  the

investigation and had seized a tractor.

10.3 That while adjudicating the said matter the learned Trial

Court in exercise of  its  powers under General  (Criminal)  Rules,

1980 had passed certain deleterious remarks qua the petitioner.

11. This Court would prefer to err on the side of caution,

and adjudicate the instant matter in correspondence to the ratio of
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Mohammad  Naim  (Supra).  Considering  the  same  this  Court

deems it appropriate to dismiss the instant petition for the reasons

stated herein below:

11.1 It  is  evident  that  prior  to  making  any  disparaging

remarks  against  any  person/authority,  a  triple  test/  three  vital

factors  ought  to  be  considered.  The  said  applicability  qua  the

instant matter is noted herein below:

11.1.1 Whether party whose conduct is in question, is before

the Court and is tendered with a reasonable opportunity to explain

himself –  it  is  noted  that  the  petitioner  herein,  was  cross-

examined before the learned Trial Court, in the said matter as PW-

10 wherein, he had time and again altered moreover altogether

modified his statements. Hence, proper opportunity of hearing was

rendered to the petitioner.

11.1.2 Whether  sufficient  evidence  is  placed  on  record,  to

justify the said remarks – Upon a perusal of the impugned order

dated  19.03.2024  (Annexure-3),  it  is  noted  that  the  learned

Magistrate  had  categorically  stated  the  arbitrary  acts  of  the

petitioner.  The  said  order  explicitly  states  that  the  petitioner

conducted a shoddy investigation and on the basis of assumptions

and presumptions had seized the tractor, without abiding/following

the requisite procedure. Moreover, no summons were issued under

Section  91  of  Cr.P.C.  Withal,  the  accused  along  with  the  said

tractor was called in the Police Station prior to any investigation.

Ergo, it can be inferred that the said order (till  the extent it is

assailed) is sans any irregularity and is a well-reasoned, speaking

order.
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11.1.3 Whether it is necessary for the decision of the case, as

an  integral  part  thereof,  to  animadvert  on  that  conduct –  this

Court  is  of  a  prima  facie  view  that  considering  the  hitherto

investigation  conducted  by  the  petitioner  herein,  the  learned

Magistrate  was  compelled  to  grant  the benefit  of  doubt  to  the

accused  therein.  Ergo,  it  can  be  inferred  that  the  negligent

approach/investigation adopted/conducted by the petitioner  had

direly affected the matter before the learned Trial Court.

For  the  sake  of  convenience  the  relevant  portion  of

Mohammad Naim (Supra) is reproduced herein below:

“11. The last question is, is the present case a case of
an  exceptional  nature  in  which  the  learned  Judge
should have exercised his  inherent  jurisdiction under
Section 561-A Cr.P.C.  in  respect  of  the observations
complained of  by the State  Government?  If  there  is
one  principle  of  cardinal  importance  in  the
administration of justice, it is this: the proper freedom
and independence of Judges and Magistrates must be
maintained and they must be allowed to perform their
functions  freely  and  fearlessly  and  without  undue
interference by  anybody,  even by this  Court.  At  the
same time it  is  equally  necessary that in expressing
their opinions Judges and Magistrates must be guided
by considerations of justice, fair-play and restraint. It
is not infrequent that sweeping generalizations defeat
the  very  purpose  for  which  they  are  made.  It  has
been judicially recognized that in the matter of
making disparaging remarks against persons or
authorities  whose  conduct  comes  into
consideration before courts of law in cases to be
decided  by  them,  it  is  relevant  to  consider  (a)
whether the party whose conduct is in question is
before  the  court  or  has  an  opportunity  of
explaining  or  defending  himself;  (b)  whether
there  is  evidence  on  record  bearing  on  that
conduct, justifying the remarks; and (c) whether
it is necessary for the decision of the case, as an
integral  part  thereof,  to  animadvert  on  that
conduct. It has also been recognized that judicial
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pronouncements must be judicial in nature, and
should  not  normally  depart  from  sobriety,
moderation and reserve.”

12. In light of  the aforementioned,  it  is  evident that the

order dated 19.03.2024 is sans any irregularities or arbitrariness.

Moreover, is strictly in accordance with the settled principle of law,

sobriety  and  moderation.  It  is  also  pertinent  to  note  that  the

judgments cited by the learned counsel for the petitioner are on

differential factual matrix, as in the matter in hand the learned

Trial Court has passed a speaking order, meticulously noting the

rationale qua passing of the said remarks and initiating the inquiry

against  the  petitioner  (Paragraph  9  of  the  order  dated

19.03.2024).

13. Accordingly,  the  instant  petition  being  devoid  of  any

merit  is  dismissed.  Pending  applications,  if  any,  shall  stand

disposed of.   

(SAMEER JAIN),J

JKP/16
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