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2 GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.: 4851 0f 2023
Date of decision:- 11.09.2024
Kalpana Rawat
R/0:- N-1001, Floor-10th,
BPTP Spacio, Sector-37-D,
Kadipur, Gurugram, Haryana. A Complainant
,; Vem!

M/s. Apex Buildwell Pvt. Ltd. :
Regd. office:14A /36, Wea Karol Bagh, |

New Delhi-110053. {, Respondent
CORAM:

Shri Ashok Sangwan | | Member
APPEARANCE: ' @

Sh. Sunil Kumar (Advocate) ! Complainant

Sh. Harshit Batra (Advocate) | Respondent

ORDER
1. The present complaint dated 10.11.2023 has been filed by the

complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana |Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed that the

e
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promoter shall be responsible for

all obligations, responsibilities

and functions as provided under the provision of the Act or the

Rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

Unit and project related details

2. The particulars of the project, the details of sale consideration, the

amount pald by the ccmplamant dai

following tabular form:

e of proposed handing over the

f.afy, have been detailed in the

e e o
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Sr. | Particulars 7 QY 54 (hDet \
ND‘ J F ‘j—‘ . ] '\' . . . --er,- L X

ja_*,“ AR _'*’"‘i_“ .
: Name of the prﬂjeﬁ"’ / ' "f%y.\r[-{ Meﬁ" Sc tor-37-C, Gurugram.

A~J T ] ’% =1
2 Nature of the roj 1 | Affordable group housing
’ ‘f L ]
! . h ) L ¥ 2 —
| "'I"'" \Yall BB | J IR - |

3. Area of project ? | ﬂ iﬂ 44 acr

L' A% N il f

L’ 1}; - "i r =
4. DTCP license q‘mm &;{‘*».h Lice of 2012 dated

*»\s,i% L:‘; 1? .‘_ l;“ f i

5. RERA Registﬂfea ’. [ !5 1

Vs’ vitle noy, 40°0f 2019 dated 08.07.2019 |

{.valid upto 01.12.2019
6. Allotment letter "~ = | L./ “‘t’N1Lt“:H§"aiIh’ah!é
PP Builder Buyer Agreement l.‘j? 02.2013
(As on page no. 17 of complaint)
8. Unit no. 431, Tower-Rose, Floor-4
(As on page no. 19 of complaint)

9. Unit area 4B sq.mtrs, [Carpet area]
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(As on page no, 19 of complaint)

10.

Possession clause

|} subject to compliance with all

| Clause 3 POSSESSION
a.

T
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“~payment of all amount due and

| by \ ‘the DEVELOPER,  the

. (1 1} mmencement of construction
" of the Complex upon the receipt
! fs.ggh' jeﬂ: related approvals

" ,knf ‘all concerned authorities

Offer of Possession:
That subject to terms of this Clause

3, and subject to the APARTMENT
ALLOTTEE(S) having complied
with all the terms and conditions of
this Agreement and not being in
default under any of the provisions
of this Agreement and further

- provisions, formalities, registration
of sale deed, documentation,

ma}abre to the DEVELOPER by the
@ﬂmﬁwr ALLOTTEE(s) under
this @réement etc, as prescribed

DE VEL@?&"R proposes to hand over
the ﬁaﬂe@an of the APARTMENT
within_a period of thirty (36)
‘hﬁ@g with a grace period of 6

s, from the date of

includ sanction of building
'plnn/rewsed plan and approval
‘I'l‘;:'f;hﬁﬂy the Fire Service
Department, Civil Aviation
Department, traffic Department,
pollution Control Department etc,
as may be required for
commencing, carrying on and
completing the said Complex
subject to force majeure, restraints
or restriction from any
court/authorities. It is however
understood between the parties |

wﬁ
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that the possession of various
Blocks/towers comprised in the
Complex as also the various
common facilities planned therein
shall be ready & completed in
phases and will be handed over to
the allottees of  different
Block/Towers as and when
completed and in a phased manner.

11. t}ate of environmental clearaq_gﬁ i) f..%g;.gﬁ.zms

12 [;ue date of possession B “ ; 736.2!1}1?

13. | Basic sale ::t}nsideratim}u_..‘,.t-: || iﬁs I&QG 000/-

14. |Total amount paaﬂ : m&u;gboj

complainant 5— .\ j"fé_;“

16. Dcaupati;.m certiﬁjt:é;fe ’ 1712(}%?:«

17. | Offer of possassit;!ﬁj ?'} ; - | Not Q:;ﬂ’gqg f
AN X il .

18. | Unit handover T : qﬂtﬂfaﬂﬂr@

19. | Conveyance deerd \ % :&kﬁﬁiﬁz—u

B. Facts of the co 1 nt:. f } ! L 1 T_T:\ *‘yit |
AANELAN 1]

3. The complainant, madg thE follqwmg

I. That the respnndent launched

ﬁﬂbmlssmu; in the complaint:

an affordable group housing

project called “Our Homes" at Sector - 37C, Gurugram, under the
license no. 13 of 2012 dated 22.02.2012 issued by the DTCP,

Haryana, Chandigarh.

II. That the complainant is a law

advertised about the project an

1biding citizen. The respondent

painted a rosy picture of the

project in its advertisements making tall claims.

.t,“
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[1I. In 2012, the respondent issued ‘an advertisement and thereby

invited applications from prospective buyers for the purchase of

e : ; |
unit in the said project. The respondent confirmed that the

building plan approvals have bee‘ obtained from the concerned
authority. T

IV. The complainant while searching for a flat/accommodation was
lured by such advertisements anél calls from the brokers of the
respondent. Relying on the. r&pte entations and assurances given

by the respondent and nn‘f"f‘ Ilef of such assurances, the

complainant booked a unit frrthelﬂpm]ect towards the booking of
the unit bearing no, 431 on 4th Floor in Tower-Rose having an
area admeasurirtg 516.67- sq.&..fg' .

Rs.16,00,000 /.- . 1

|
V. That a Buyer's Agseement was eﬁdcut&d between the complainant

a“total sale consideration of

and the respnn,dent: on 20.02.20 lé As pei‘ annexure of the buyer’s
agreement the\, s’a}e. price of- the ssaid apartment was
Rs.16,00,000/- inclusive of basié sale-pr
location charges.

VL. As per Clause-3(a) of the ‘Ap
respondent agreed t.?u deliver the possession of the unit within

é-ﬁ?ice, EDC, IDC, preferential

tment Buyer's Agreement, the

period 36 months plus 6 months rom the date of commencement
of construction upon receipt of ail project related approval. Due
date of possession is calculated from the date of agreement i.e.
Hence, the due date of possession comes out to be 02.06.2017

VII. As per the demands raised by thé respondent , the complainant
has paid a total sum of Rs.16,00,00, towards the said unit against

total sale consideration of Rs.16,00,000 /-. That the payment plan

&
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was designed in such a way to extract maximum payment from

the buyers viz a viz or done/completed.

VIII. That the complainant appruad\ed the respondent and asked

|
about the status of construction and also raised objections

towards non-completion of the project. In terms of Clause 3(a) of
|

the Buyer's Agreement, the respondent was under an obligation
to complete the construction and to offer the possession on or

before 02.06.2017. That, the complainant approached the

.‘ o) i».ﬂ#s-*
respondent in person to knov

~,liié fate of the construction and

offer possession in terms“rdf'i:l‘i'i'"'ﬂuyer’s Agreement, respondent

misrepresented to tﬁe cgmp’laf ant. ﬂ:at the construction would

be campleted sann Thewmnvbyance deed was executed on
24.06.2020.

C. Relief sought by thercumplainant
4. The complainant ha& suught following rehef{s)

i. Direct the respundent 'E& nay delayaﬂ poksgs‘smn charges along with

I ~”“44

interest.

-
%

D. Reply by respuptlﬁll;.

=
! 5
i L X

5. The respondent ha”s” made fallnwmgkuhMSSiuns by way of reply:

I. Thatthe t:ﬂmplalnant has not come before the Authority with clean
hands and has suppressed vital aTd material facts. At the outset, it
is imperative to note that thé complainant, in the present
complaint has annexed the incu#p]ete copy of all the documents
on which she is relying therefn%e, it is most humbly submitted
before the. Authority to kindly direct the complainant to file the

complete set of documents a#ud thereupon, the respondent
p»
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reserves his right to file the fresh‘

regards to the same during the pendency of the matter.
\

documents/informations with

II. That the complainant approached the respondent and expressed
her interest in booking of an apartment in the Low Cost/Affordable
Group Housing project developed L::y respondent known as “Our
Homes" situated in Sector 37C, Gélrgann, Haryana. Prior to the
booking, the complainant conducted extensive and independent
enquiries with regard to-the ]:iwliect and only after being fully
satisfied on all aspects, shE ;ﬁ:ﬁk an independent and informed

decision umnﬂuenced in anfm’ﬁnﬁer by the respondent to book
the unit in questiom, <" & Lo 4

I1I.  That thereafter; thg tomplainantd [de‘-~aﬁ application form dated

06.09.2012 applled to the respondent for provisional allotment of
the unit. Pursuant Eheretu unit bealrlng no 431, located on the 4th

Floor, Tower- RD%E aﬂmeasurmg 5{6 67 sq ft. (tentative area) was

allotted to the cumpl&mant. |
IV. Thereafter, a Buyers Agre;ement ,ated 09.02.2013 was executed

Agreement was {:ﬁ?nstm*hsly Ehd“wdlwnﬁnly executed between the
parties and the tg;;ns _agd cggd;};; ns of the same are binding on
both the parties. d

V. That as per Clause 5(iii)(b) of the !ﬁf’furdable Housing Policy, 2013,
the due date of possession of the unit in question is 4 years from
the date of sanction of Building Pians or receipt of environment
clearance, whichever is later. It is submitted that the benefit of
grace period may also be given to the respondent as per the terms
and conditions of the Agreement dated 05.02.2013.

v
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VL.

However, it is pertinent to Tlentiun here that the due
date/possession clause provided %under clause 3 of the Builder
Buyer Agreement dated 09.02.2013 was subjective in nature and
depended on the allottee/complainant complying all the terms and
conditions of the Agreement.

It is to be noted that the development and implementation of the

project have been hindered on account of several

orders/directions passed.- hy va:( us authorities/forums/courts,
before passing of the subje@t@ di
That a period of 377 da‘ﬁrs :

circumstances beyﬂnd the pnwer;fnd cnntrﬂl of the respondent,

1e date of offer of possession.
consumed on account of
owing to the passing of urders of various statutury authorities and
the Covid-19 pauﬂemic

That remlttane&ﬂf tlmely'-paﬁfma ts ‘-hy-‘the complainant was of
essence and it waﬁ an ubhgatmh of the mmplamant to remit all the

the hampering fheﬁtonsa'uﬂtﬁﬁn nf e pm;ecb

That the requndarjt has. cnmpile” w;_th all of its obligations, not
only with respect to the Buyer's Agreement with the complainant
but also as per the concerned laws, rules, and regulations
thereunder and the local authorities. That despite innumerable
hardships being faced by the respondent, the respondent
completed the construction of the project and applied for the
Occupation Application before the concerned Authority and

|
successfully attained the Occupation Certificate on 29.11.2019.

o
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That it is pertinent to mention here that after receiving of the
Occupation Certificate, the possession of the said unit was lawfully
offered to the complainant.

That thereafter the physical possession was taken by the
complainant on 24.08.2020 withiLut any demur. It is now, after
over 3 years of the offer of passéssiun that the complainant has
approached Authority as an aftertimught seeking delay possession

charges with the sole intent. pf_g ing wrongful gains and causing

wrongful loss to the respund;gnt. ) ,:;Ithnut prejudice to the contents

of the respondent, it is. sub]‘ﬁif ed-that the present complaint is
barred by Ilmltatmn as thg eq,ﬂﬁe

receipt of occu panay certlﬁ@ate al

;g“ﬁﬁtiun if any, only arose till the
‘ nut’thsreafter

That there ex:sta delay of 3 yea ‘! 10 munths 15 days in filing of
the present camiqnt and hence

Without prejudf’ée tu ‘the righ

he same is liable to be dismissed.
and tﬁe contentions of the
respondent, it is submm‘:ed that the order passed by the Apex court
in suo moto no. 3 of 2&2@ has*;m aj _pﬁcﬂbility in the present case.
That after gmng the langl
complainant, the éﬁn&e}‘aﬁtéﬁﬂ& ‘wasalso executed between the

complainant and the lcesponv.:!te,-nifJ 011 24.06.2020. It is submitted

ssessiony of the unit to the

that after executlun of the Codveyance Deed, the contractual
relationship between the parties siands fully satisfied and comes to
an end.

During the proceedings dated 10.07.2024, the counsel for the
respondent stated that the mmph{int is barred by limitation and
further, conveyance deed has alsllu been executed between the

parties. He further submitted that the complainant has sold the unit
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vide sale deed dated 21.09.2023 to Ms. Lata Babele and therefore,
the complainant is no more an allottee in the matter and the
complaint is liable to be dismissed. "é[‘he Authority had directed the
counsel for the complainant to file reply in regard to the same within
a period of 2 weeks , but no reply has‘; been filed till date. Meanwhile
on 04.09.2024, the counsel for Q‘Lhe respondent has filed an
application for dismissal of the campjaint‘

|
Copies of all the relevant documénts, have been filed and placed on

record. Their authenticity 15 not m ﬂttpute Hence, the complaint can

be decided on the basis of‘”thes undisputed documents and

submission made h;rthap“_ r ‘;?

Jurisdiction of the antﬁuriiy 1
The Authority abserves that it has terrltaﬁafi as well as subject

matter ]unsdlctmn ‘to adjudicate Hhe pI’ESEﬂt complaint for the
reasons given below. '
Territorial jurisdﬁ:ﬂﬂn '

As per notification no. 1/92{2&1?—1]’{3}" dated 14.12.2017 issued by
Town and Cnuntry’"Pianmng Eepau‘tMEM the jurisdiction of Real
Estate Regulatory Authurity Guru ram shall be entire Gurugram
District for all purpose with Jéfﬁce situated in Gurugram. In the
present case, the project in queshnr’ is situated within the planning
area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E.Il  Subject matter jurisdiction
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10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

s &

responsible to the allottee as pla-r agreement for sale. Section

11(4)(a) is reproduced as he.reundér:

Section 11(4)(a)

Be responsible for all obligations, r‘es;mnmb:fmes and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottee as per the agreement for sale, or to the association of allottee, as the
case may be, till the conveyance of all the apar.tmenr.s plots or buildings, as
the case may be, to the allottee, or the cafnman areas to the association of
allottee or the competent authority, Mthe I:ase may be;

e
. \'s. r

So, in view of the provisions of the‘Act quoted above, the Authority
has complete jurisdiction to dECldF the complaint regarding non-
compliance of obligations by ;the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

i

pursued by the complainant at a later stage.

Findings on the relief sought by the complainant.

G.I Direct the responﬁﬂm to d&layﬂd ussessiﬂn charges along with

12.

interest. : . i 3

In the present cnmp_lain.t, the "‘éﬁﬁ‘iﬁainant intends to continue with
the project and is seeking delay '!pdéﬁessfﬁil charges along with
interest on the ‘amount paid. Prnyli'sﬁ to section 18 provides that
where an allottee 'doés not intend to withdraw from the project, he
shall be paid, by the promoter, intejest for every month of delay, till
the handing over of possession, at such rate as may be prescribed

and it has been prescribed under rule 15 of the rules.

“Section 18: - Return of amount and compensation
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18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —
........................... |
Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate as
may be prescribed.

13. In the present complaint, the complainant is seeking delay possession

charges on the total amount paid lgy her to the respondent for the
delay caused by the respondent in% handing over the possession of
the unit to the complainant. I-E.BW$yer, during the proceedings of the
case, the Authority was apﬁ b the counsel of the respondent
with the fact that the cnmplalrih‘n "slspld the subject unit to a third
party vide sale dee?d'}}igtedxm-;p&g WKfiﬂam:itl'ltﬂ: sale deed is brought

on record by th@@iigéé] alongwith the.application of dismissal of

complaint. L |

14. After considering thetuntenttnns ad

o) ‘g f

arises before the*;

vaniced by the parties, two issues
lde.#:'ltibli": J

e

'n faﬁs i‘.ﬁthin the definition of

rlty fqr mn

ii.  Whetherat th; date D{ ﬁgng 0 Qﬂfﬂpiﬂ;ﬂt any cause of action
to claim wi!:h*{egat‘d m{k :  » é’pnssés&bn charges survived
in her favuu;r’

15. That the Buyer's Agreierﬁent*_i;.ras.’ executed between the parties on
09.02.2013. On the due date for handing over of possession in terms
of the agreement, the unit !was not complete and the
respondent/promoter failed to offer possession of the allotted unit
on the due date of handing over of possession. Admittedly, the
possession of the unit was offered on 01.12.2019. The conveyance

deed for the allotted unit was executed in favour of complainant by
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the respondent/promoter on 24.06.2020. However, after taking

physical possession of the allnttéd unit and execution of the
conveyance deed, the complainant sold the subject unit in favour of
Mrs. Lata Balele vide sale deed %ated 27.09.2023. The present
complaint was filed on 10.11.2023 by the complainant who is the

erstwhile allottee, seeking delaj,led possession charges under

section 18 of the Act of 2016. No!‘w, the issue for determination

before the Authority is whethgr t#xe complainant herein was an
allottee at the time of filing nf%
2(d) of the Act of 2016 whmﬁ is repr

I f' -‘; | 4

"2 In this Act, unless; t'he mnmfa;henw refqmres-

(d) "allottee” in refaﬂnn w a real estate pr jeet, means the person to whom
a plot, apartms.tir or building, as the case may- bq, has been allotted,
sold (whether as freehold or leasehold) or otherwise transferred by the
promoter, and- iﬂ@!udes the person who subﬁqﬂenﬂy acquires the

said allotment through sn!e,\-tmﬂsfar or otherwise but does not

include a persan ito Wham such plot, épqrtmeut or building, as the case

may be, is given mi ra{:t“‘ | L]

‘A - 1 \ (Emphasis supplied)

1int as per provisions of section

uced as under:-

’H ¥ &

‘‘‘‘‘‘

16. Accordingly, following are ai%otte&s per this definition:

(a) Original allotteelﬂ%eg}snn to {Ihﬂﬂ% a;g;liﬂt agartment or building,
as the case may be 1135 been aﬂntt d suld [whether as freehold or

leasehold) or Dthefwise trnnsf;erred

y the promoter.

(b) Allottees after subsequent transfer from the original allottee: A

person who acquires the said allotment through sale, transfer or

otherwise. ‘

However, allottee would not be a person to whom any plot, apartment

or building is given on rent.
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17. In the present complaint, the comp

ainant is no more an allottee
under the provisions of the Act as the complainant does not fall
under any of the two categories staéted above as the complainant
has already transferred the subjecz"t unit in favour of Mrs. Lata
Babele (subsequent allottees/present owners) vide sale deed dated
27.09.2023. After transferring the Jnit, the complainant does not
have any right, title or interest gin the said unit. Thus, the

complainant has no locus standi to ¢laim delay possession charges

under section 18 of the Ar;fﬂ;sf; efd es not fall under the definition
!“vi_ ‘ o
of allottee as defined und&r seéﬁﬁh‘* (d) of the Act 2016.
[AYER |
18. In light of the ahav&me' u e( Fndinés of the authority, the

complainant is not entltled to any rglief and the present complaint
stands dismissed on ments ar:curdmg!y

19. File be cnnmgn@ rmfureg.[stry.

Haryana Eea] Estate Reégulatory Authority, Gurugram
Dated: 11.09.2024
E R A %
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